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Statement of Questions Presented 

1. Whether the trial court erred in refusing to receive 
in evidence additional portions of the transcript of testi¬ 
mony given before the Committee on Education and Labor 
of the Eightieth Congress of the United States on March 1, 
1947. 

2. Whether the appellant had the right to cross examine 
members of the Committtee on Education and Labor of the 
House of Representatives of the Eightieth Congress of 
the United States on the basis of additional portions of the 
transcript of testimony given before said Committee on 
March 1,1947 and the period of time covered by it. 

3. Whether the appellant was unconstitutionally denied 
the right to prove his defense in that the House of Repre¬ 
sentatives of the Eighty-first Congress of the United States 
three times refused to comply with subpoenaes duces tecum 
addressed to its membership or personnel by the United 
States District Court for the District of Columbia on be¬ 
half of the appellant and thereby suppressed evidence 
vital to the defense, to wit, the minutes of the executive 
sessions of the said House Committee on Education and 
Labor of the Eightieth Congress of the United States. 

4. Whether the appellant was improperly denied the 
right of confrontation and cross examination when the trial 
court received in evidence over appellant’s objection a reso¬ 
lution of the House of Representatives of the Eighty-first 
Congress certifying that “nothing occurred of sufficient 
importance in the executive session of said Committee on 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia; the 
appellant was found guilty of violating Sec. 22-2501 D. C. 
Crim. Code (perjury) (Appellant’s Appendix, p. 1). The 
jurisdiction of this Court arises under 62 Stat. 929, c. 646, 
June 25, 1948 (Title 28 United States Code Section 1291). 

Statement of Facts 

This is an appeal from a conviction on a retrial of an 
indictment originally filed July 23, 1947 (Appellant’s Ap- 
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pendix, p. 1). The indictment, drawn nnder Sec. 22-2501 
D. C. Crim. Code, in six counts,* charged the appellant 
with having perjured himself during the course of his tes¬ 
timony before the Committee on Education and Labor of 
the 80th Congress (sometimes hereinafter designated 
“House Committee ,, ) on March 1, 1947 (Appellant’s Ap- 
i pendix, p. 1). The alleged perjury resulted from an¬ 
swers to questions directed at the appellant’s political affili¬ 
ations and associations.* * The House Committee then 
holding hearings on proposed amendments to the National 
1 Labor Relations Act was under the Chairmanship of Fred 
A. Hartley, Jr.; while the appellant, at that time, was a 
leader of a local union at the Allis-Chalmers plant in 
Milwaukee, Wisconsin. 

The appellant has vigorously contended in the past for 
the proposition that absent a quorum of the House Com¬ 
mittee at the times when he was sworn and when he gave 
the answers which are alleged to be false, there could be 
no perjury. This contention was recognized by the Supreme 
Court which reversed the original conviction herein and 
remanded for a new trial {Christoffel v. United States, 338 
XT. S. 84). 

On the second trial the appellant sought conclusively 
to demonstrate not merely that he testified truly before the 
Congressional body but that his testimony was not given 
before a competent tribunal in any event. The Government 
in attempting to prove that appellant was a communist 
and that he otherwise committed perjury in connection 
with his answers on related subjects, sponsored and called 
to the stand an odd and somewhat shabby group of wit- 


* The appellant was acquitted on Count II as a result of a motion for 
acquittal filed after the first trial. 

## The appellant answered the questions directed at him on these subjects 
and did not claim his privilege against self-incrimination. 
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nesses.* The appellant, in meeting this proof, relied on a 
small gronp of co-workers (whose passage from Milwaukee 
and attendance at the trial was paid for by the Govern¬ 
ment). On the quorum issue the Government relied on the 
testimony of various Congressmen, ex-Congressmen, ** and 
on certain official records; the appellant sought to rely 
largely on documentary records, cross examination and in¬ 
dependent witnesses. 

Upon the rendering of a guilty verdict the appellant 
was again sentenced as heretofore; he now appeals from 
the verdict of the jury and the judgment of the Court. 


Statutes 


1. Title 22, Sec. 2501 District of Columbia Code: 

“Title 22, Sec. 2501—Perjury—Subornation of per¬ 
jury. Every person who, having taken an oath or 
affirmation before a competent Tribunal, officer or 
person, in any case in which the law authorized such 
oath or affirmation to be administered, that he will 
testify, declare, depose or certify truly, or that any 
written testimony, declaration, deposition or certifi¬ 
cate by him subscribed is true, wilfully and contrary 
to such oath or affirmation states or subscribes any 
material matter which he does not believe to be true, 
shall be guilty of perjury; and any person convicted 
of perjury or subornation of perjury shall be pun¬ 
ished by imprisonment in the penitentiary for not 
less than two nor more than ten years ..(March 
3,1901, 31 Stat. 1329, Ch. 854 § 856). 

• Farrell Schnering, an ex-felon (Tr., p. 704); Claris Mertons, an ex- 
secretary to the Gauleiter Mittle Vest of the German-American Bund (Tr., 
p. 782); Louis Budens, an ex-communist and self-confessed espionage agent 
(Tr., pp. 538, 631, 632); John Oswald, an ex-Allis Chalmers worker and union 
opponent of the appellant’s, since rewarded with a distributorship of Alii* 
Chalmers agricultural implements (Tr., pp. 752, 754). 

## Fred A. Hartley, Jr. is no longer a member of Congress; John Lesinslci 
and Thomas L. Owens are dead; Walter V. Brehm has since been convicted 
of defrauding the government. 
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2. Title 18 U. S. C. § 1621: 

“Perjury. Whoever, having taken an oath before a 
competent tribunal, officer, or person, in any case in 
which a law of the United States authorizes an oath 
to be administered, that he will testify, declare, de¬ 
pose or certify truly, or that any written testimony, 
declaration, deposition, or certificate by him sub¬ 
scribed, is true, willfully and contrary to such oath 
state or subscribe any material matter which he does 
not believe to be true, is guilty of perjury, and shall 
be fined not more than $2,000 and imprisoned not 
more than five years, or both. ,, (June 25, 1948, 
c. 645, 62 Stat. 773.) 

Summary of Argument 

On the retrial of this indictment it was essential for 
the United States to prove that a quorum of the House 
Committee on Education and Labor was in attendance at 
1 the time the appellant was sworn and at the time he al¬ 
legedly perjured himself. Since the testimony was given 
on the afternoon of March 1, 1947, sometime after four 
o’clock and prior to five P. M., the appellant was entitled 
to prove that a quorum was not present immediately before 
he testified and immediately after he testified, such proof 
being relevant on the question of whether or not the appro¬ 
priate number of congressmen were present when he testi¬ 
fied. The rulings of the Trial Court denied the appellant 
the opportunity to adduce this proof, since the transcript 
of the proceedings before the House Committee on that 
afternoon was excluded from evidence, and the appellant 
was denied the right to cross examine congressmen on the 
basis of it. Moreover, all efforts of the appellant to sub¬ 
poena the minutes of the Executive Session of the Commit¬ 
tee, which took place that afternoon while the appellant 
was on the witness stand, came to nought since the House 
of Representatives suppressed the minutes and refused to 
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honor the subpoenas duces tecum addressed to its personnel 
by the Trial Court. 

In addition, the House of Representatives passed a 
resolution certifying that nothing of such importance as 
would warrant the taking of the minutes occurred at said 
Executive Meeting; this resolution was received in evidence 
against the appellant over his objection that it was hearsay 
by legislative fiat and denied him the opportunity of con¬ 
frontation and cross-examination. 

Furthermore, the former testimony of a witness in the 
first trial of the appellant was received in evidence against 
him, despite the fact that the issues in the first and second 
trial were not the same. In addition the appellant was 
tried for violation of Section 22-2501 D. C. Crim. Code, 
when his crime, if any, was wholly against the United 
States of America; and the questions and allegedly perjuri¬ 
ous answers were entirely immaterial to the inquiry con¬ 
ducted by the House Committee. 

POINT I 

The appellant was unconstitutionally denied the 
opportunity to prove the lack of a quorum. 

When this cause was presented to the United States 
Supreme Court it was the Appellant’s contention that the 
House Committee 1 ‘was not a ‘competent tribunal’ within 
the meaning of the [perjury] statute, in that a quorum of 
the Committee was not present at the time of the incident 
upon which the indictment was based”. This contention 
was held valid, and it was decided that an essential element 
of the crime of perjury, as charged in the indictment here¬ 
in, was the existence of a quorum of the House Committee 
to hear the appellant sworn as well as to hear his allegedly 
perjurious answers. {Christoffel v. U. S., 338 U. S. 84.) 
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This became an important issue on the retrial. The 
appellant contends now that as to this issue his efforts 
below to prove the lack of a quorum of the House Com¬ 
mittee were entirely frustrated. 

It is clear from the record on the retrial, as it was to the 
Supreme Court from the record on the first trial, that ap¬ 
pellant’s “testimony started sometime after four o’clock” 
and “the responses said to constitute offenses were given 
just prior to five p.m.” {Christoffel v. XJ. S., supra, p. 84; 
Tr., pp. 157, 172, 184, 185, 434, etc.) 

It was, therefore, essential for the government to prove 
beyond a reasonable doubt that at these times at least 
thirteen (13) members of the House Committee* were actu¬ 
ally present to hear the appellant. 

Conversely the appellant was entitled to bring out and 
introduce evidence to show that a quorum was not then 
present. For this purpose, and in addition to the testi¬ 
mony given by Congressmen, he attempted to show by docu¬ 
mentary evidence (1) that immediately prior to his assum¬ 
ing the witness stand, and (2) at the time of an executive 
meeting of the Committee (which ocurred at five o’clock), 
the requisite number of Congressmen was not present. 

In both these efforts—the effort to prove who was 
present immediately prior to the swearing of the appellant 
as well as who was present immediately after the alleged 
perjurious answers—the appellant was inhibited from ad¬ 
ducing proof. 


# The Committee on Education and Labor is a standing committee consisting 
of 25 members (Tr., p. 151). 
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A 

It was error to receive but part of Government’s Exhibit 
5; to refuse to receive an additional portion offered by ap¬ 
pellant; and to refuse to permit appellant to cross examine 
on the basis of this additional portion or the period of time 
covered by it.* 

The printed transcript of the appellant’s testimony be¬ 
fore Congress, part of which was received as Government 
Exhibit 5 (Tr., p. 332), reported the testimony of the entire 
afternoon of March 1, 1947 including the testimony and 
proceedings which immediately preceded the beginning of 
the appellant’s testimony. 

In cross examining the various Congressmen who testi¬ 
fied as to their presence at the time the appellant was 
sworn and gave his allegedly perjurious testimony, the 
appellant sought to make use of this very transcript, but 
was denied the right. Thus, when Congressman Wint 
Smith was testifying, counsel referred him to a page of 
said transcript and asked whether looking at it did not 
refresh his recollection that he was absent from the room 
at the time when the witness immediately preceding the 
appellant was being heard. The Government’s objection 
to the use of this page for this purpose was sustained and 
the following colloquy took place: 

“Mr. Bogge: And I would also like to explain 
why I am asking this, Judge. I don’t want to tres¬ 
pass any rulings, but what I am trying to show is 
who was there at the time Mr. Christoffel was sworn, 
and if this man left the room during the time that 
Thomas, the preceding witness, testified, he has to get 
back there, and this was a session of more than three 
hours, and if I can show at some point this witness 

* In connection with this point the Court’s attention is respectfully di¬ 
rected to pages 157-461, 934-936, 953-957, 1146-1151, 1164-1165, 1287-1288 
of the typewritten transcript of proceedings in the Trial Court. 
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left the room, he has to get back in there, and what 
I am really directing myself to is the time Christoffel 
was sworn and I certainly think I am entitled to go 
back on this afternoon session which lasted over 
three honrs, and if I can get them at any particular 
hours, they have to get back in. 

Now, on this question, if permitted to answer, he 
would testify he left the hearing room after the wit¬ 
ness Buse testified, and was absent during the ques¬ 
tioning of Thomas, and I think I am entitled to 
show that from him, and he has to get back in there 
in that hearing room somehow. 

The Court: Overruled” (Tr., pp. 301-302). 

At an earlier point during the cross examination of 
the Committee’s erstwhile Chairman, Fred A. Hartley, Jr., 
counsel sought to have that witness testify (as he did dur¬ 
ing the first trial) that there was in effect a roll call imme¬ 
diately preceding the testimony of the appellant and during 
the testimony of the witness Thomas. The Court refused 
to permit the question, sustained the Government objection 
and directed counsel for appellant to stay within the direct 
examination, noting “there wasn’t any direct inquiry about 
Thomas” (Tr., p. 190). Counsel responded: “Your Honor, 
I don’t like to impose on Your Honor’s ruling, but this is 
the witness that just preceded Mr. Christoffel. He says 
there was a certain number there when Mr. Christoffel 
was on the stand. This was right before it, and I contend 
they were not there then, and then I am going to this wit¬ 
ness and say, ‘Well, so and so wasn’t present at a certain 
time’. I mean, Your Honor is holding me down so that I 
cannot test him as to who was there when Mr. Christoffel 
was there.” The Court indicated that counsel could inquire 
“who was there when Christoffel was examined”. Counsel 
rejoined and stated “but I am entitled to inquire who was 
there just before . . . because if they were not there just 
before then, they had to come in, and I don’t think they did. 

The Court: Yes well I think that is getting 
afield” (Tr., p. 191). 
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Thus, while it was clear at the very outset that appel¬ 
lant was attempting to direct various witnesses to the 
period immediately prior to the beginning of the Christoffel 
testimony, his effort was curtailed on the ground that it 
was not properly part of cross examination. 

The appellant later unsuccessfully objected to the intro¬ 
duction by the government of a part of the transcript, 
firstly on the ground that no proper foundation had been 
laid (that is to say, no proof of the existence of a quorum 
had been offered) and secondly for the reason that only 
part of the document was offered (Tr., p. 329). 

When it came to appellant’s offer of the remaining 
parts of the transcript (on his own case and not during 
cross examination) for the purpose of showing who was 
present immediately prior to the beginning of the Christof¬ 
fel testimony, the offer of the appellant was deemed to 
transgress the borderlines of relevancy. (See Tr., pp. 934- 
936; 953-957; 1287.) 

It is difficult to conceive that such proof was not material 
or relevant to the issues in this case. The crime of perjury 
is not unlike other crimes where the elements of time and 
place are important in the determination of guilt. Thus, 
in the more conventional crimes of robbery, murder, and 
so forth, if the crime is alleged to have taken place at a 
particular hour and the defendant shows that fifteen min¬ 
utes prior to the crime he was three hundred miles from the 
scene of the crime, there could be no question of the rele¬ 
vancy of his offer to prove these circumstances. Here, 
likewise, a crime was alleged to have taken place at a 
particular hour. For the crime to have taken place it was 
essential that a certain number of people be present at the 
scene of the crime. The appellant’s offer to prove that 
some of those people were not present at the scene of the 
crime immediately prior to the moment when it was al¬ 
leged to have been committed would seem to be as in- 
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fluential in a determination of the appellant’s guilt as the 
alibi evidence alluded to hypothetically above. 

Foreclosure of this offer of the appellant on the ground 
of relevancy is impossible to sustain as a matter of logic. 
By its ruling the Court below eliminated from jury con¬ 
sideration documentary proof bearing upon the presence 
or absence of various Congressmen at the time that the 
appellant was sworn. 

The full import of this ruling is apparent from the offer 
of proof made by the appellant during the testimony (as 
part of the appellant’s own case) of Congressman Hartley. 

“Mr. Rogge: If your Honor please, I have a 
whole line of questions and I think maybe the short¬ 
est way of doing it is, I would like to make an offer 
of proof and if we may follow the procedure the 
other day. 

The Court: Yes. Come to the bench. 

The jury may take a five-minute recess, and keep 
in mind the admonition, please. 

(The jury retired from the courtroom and coun¬ 
sel for both sides approached the bench and con¬ 
ferred with the Court as follows:) 

Mr. Rogge: That this witness, if permitted to 
testify on the series of questions which I am going 
to put to him, would testify that his Committee had 
a procedure which he followed religiously of calling 
first on all the Republicans in the order of seniority, 
and then on all the Democrats in the order of senior¬ 
ity; that there was thus in effect a roll call on each 
witness, and that this roll call on the witness Thomas 
would show a total of but ten members and himself, 
or an aggregate of eleven present at the time of this 
questioning, and it was— 

Mr. Pratt: Questioning of whom? 

Mr. Rogge: Of Thomas. 

The Court: Yes, of Thomas. 

Mr. Rogge: Or less than a quorum. And I think 
I would like to read into the record a couple of 
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answers on his previous trial, and then I will conclude 
this. 

That if permitted to say, he would admit that on 
a prior occasion he was asked the following ques¬ 
tions and gave the following answers: 

* The Court: The question that counsel now puts 
is: Do you doubt that at the time they called the 
witness before the various members of this Commit¬ 
tee that there was any more than ten members and 
the Chairman there at that timet 

‘The Witness: It says on the record, which I 
have before me, and I have little doubt but they were 
the members, identified in this record, were the mem¬ 
bers who were present. 

‘Question: Do you know of any others who were 
present at that time, other than ones you called 
upon? 

‘Answer: Definitely, no. I can’t identify them 
definitely. 

‘Question: If they had been present you would 
have called upon them, wouldn’t you? 

‘Answer: Most likely I would have. 

‘Question: At the time of Thomas were there 
ten and yourself present? 

‘Answer: That is right. 

‘Question: And then we go to Christoff el. 

‘Answer: That is right. 

‘Question: We know at the time that Thomas 
testified that ten members and yourself were present, 
and you don’t know of any additional members who 
were there, do you? 

‘Answer: Positively I can’t identify any others, 
although I feel certain that there must have been a 
quorum present, but based on this record, appar¬ 
ently, there were ten and myself at the time Mr. 
Thomas was questioned. 

‘Question: In other words, based on that record, 
and as you stated, although you try to keep a quorum, 
but based on that record, can’t you tell us that at 
the time of the questioning of Mr. Thomas there 
wasn’t a quorum present? 

‘ Answer: With definiteness, I could not say that. 
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I can’t say that there wasn’t a quorum present, al¬ 
though this record indicates that there was just ten 
and myself.’ 

(Counsel returned to the trial table.)” (Tr., 
pp. 1148-1151.) 

Moreover the denial of the appellant’s offer of other 
parts of the congressional transcript was error, not merely 
because it offends logic but because it offends precedent. 
It has long been clear that when one party introduces part 
of a document the other party may, if he wishes, introduce 
the balance. (Tappan v. Beardsley, 77 U. S. 427; Davis v. 
Forrest, Fed. Cas. No. 3634, 2 Cranch C. C. 23, 2 D. C. 23; 
Bell v. Davis, Fed. Cas. No. 1249, 3 Cranch C. C. 4, 3 D. C. 
4; Griffin v. Jeffers, Fed. Cas. No. 5817, 5 Cranch C. C. 444, 
5 D. C. 444; and see Tr., pp. 953-954). 

B 

It was error for the Trial Court to proceed without the 
production of the relevant portions of the minutes of ex¬ 
ecutive sessions of the House Committee on Education and 
Labor.* 

It was clear from Government Exhibit 5 that the House 
Committee went into executive session at five P. M. on 
March 1, 1947 during the testimony of the appellant; it 
terminated its executive session fifteen minutes later and 
resumed questioning of the appellant until its hearings were 
adjourned for the day. The record thus set forth in the 
public testimony (Government Exhibit 5) is confirmed by 
the testimony of almost every congressman who appeared 
as part of the Government’s case (Tr., pp. 239-240; 270-271; 
285-286 ; 298-299; 343-345 ; 351-353; 366-372; 414-421; etc.). 

* In connection with this point the Court’s attention is respectfully di¬ 
rected to pages 181-182, 312-314, 340-343, 482-489, 923-933, 936-937, 949-951, 
961-966, 970, 1036, 1037-1045, 1048-1059, 1154-1157, 1165, 1256-1263 of the 
typewritten transcript of proceedings in the Trial Court. 
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The importance of this executive meeting was manifest 
to counsel long before the trial began. Since, under the 
Legislative Reorganization Act of 1946, meetings of this 
sort required the taking of minutes (Legislative Reorgani¬ 
zation Act of 1946, Part 3, Sec. 133(b)) and since meetings 
of this sort required a vote before a meeting could take 
place (Tr., pp. 243, 271, 298, 313, 419) and since a Minute 
Book would thus reflect who was present while the appel¬ 
lant was still on the stand, it was early determined by coun¬ 
sel for appellant to seek this documentary proof as to the 
very issue upon which the prior reversal by the United 
States Supreme Court turned. Thus it is to be noted that 
at the very outset of the trial below—and immediately 
after the call of the case for trial, counsel addressed two 
problems to the Court. The first was the question of fur¬ 
nishing the appellant with a transcript of the trial proceed¬ 
ings, (the appellant even then being unable to afford to 
purchase a copy) and the second as set forth herewith: 

“Mr. Rogge: The second matter I wanted to 
raise was this; Your Honor will recall we had the 
Clerk of the House here, and when I got back with 
him I found the minute book I was looking for, but 
after I left town he closed the executive part of that 
to my associate. What would be a convenient way 
to handle that, if Mr. Pratt would ask Mr. Lesinski, 
[the clerk] in whose custody it is, to bring it into 
court, and maybe Your Honor would ask him to 
leave it with the Court. 

Mr. Pratt: What minute book are you looking 
for? 

Mr. Rogge: The same one you used last time, 
and he closed that part of it to us, and if we had 
it here I think it would settle the matter. 

Mr. Pratt: There is a method for Mr. Rogge 
to have it produced. 

Mr. Rogge: Certainly. I can get another sub¬ 
poena duces tecum, as I did before, but after I left 
town they closed the executive part and said I wasn’t 
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entitled to it, and inasmuch as he is to be a witness 
here, I thought that might answer it. 

The Court: Do you expect to have that record 
here? 

Mr. Pratt: That particular record we do not 
expect to have here. 

The Court: Then you can get out a subpoena. 

Mr. Rogge: I will serve a subpoena duces 
tecum’’ (Tr., pp. 4-5). 

It is to be noted that early in the trial therefor, the 
j appellant having once tried by subpoena to view and study 
the minutes of the executive meeting of the House Com¬ 
mittee for March 1, 1947, was told that his only remedy 
was to try again to subpoena it. This, the appellant did. 

Three times did the appellant subpoena the appropriate 
officials of Congress to appear and bring with them the 
Minute Book, including the minutes of the executive meet- 
1 ing of the House Committee on March 1,1947. Three times 
was the appellant denied. Three times did the Congress 
pause in its solemn deliberations formally to resolve that 
the executive minutes would not be produced in answer to 
the subpoena addressed to it by the Trial Court on behalf 
of the appellant. 

Why was it so important to the appellant that this docu¬ 
ment be brought to court,—that Congressmen be examined 
1 on the basis of it—and that the jury have an opportunity 
' to examine the Minute Book? As indicated heretofore, the 
1 Minute Book was the best evidence as to who was present 
at the scene of the alleged crime and at the moment or 
moments that it was alleged to be taking place. While it is 
true that the Minute Book would not indicate who was 
present from 4:30 to 5:00 P. M. on that Saturday afternoon 
of May 1, 1947, clearly it would indicate who was present 
within a few minutes after the perjury was alleged to have 
1 taken place, and since the testimony of the witness McStroul 
(Tr., pp. 1106-1112) and Israelis (Tr., pp. 1194-1203) and 
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Hartley (Tr., pp. 1134, 1148-1151) indicated that less than 
a quorum of congressmen were present from 4:30 to 5:00 
P. M., this would not only have been independent evidence 
bearing directly upon the situation, but it would have been 
corroborative, or at least could have been corroborative of 
the testimony of the witnesses aforementioned. 

It was thus no idle gesture on the appellant’s part that 
he so energetically sought this Minute Book. Indeed the 
Government conceded its importance by making an examina¬ 
tion itself (Tr., pp. 342, 343, 924) and the Trial Court from 
time to time adjourned the trial in order to permit Congress 
to afford the appellant the opportunity to defend himself 
(Tr., p. 933). 

The Court made its views as to the importance of this 
evidence abundantly clear. For example, when Congress¬ 
man Lesinski appeared in response to a subpoena duces 
tecum on the morning of Monday, February 6, 1950, dur¬ 
ing the course of trial, and brought with him merely a reso¬ 
lution of the Congress by which he was forbidden to bring 
to Court the executive minutes of the House Committee 
for March 1, 1947, the following colloquy took place: 

“The Court: Now, do you think the House would 
respond favorably if you should present a resolution 
authorizing the Clerk to produce— 

Congressman Lesinski: Well, they were made 
available to them a couple of weeks ago. 

The Court: Yes, but that was for inspection. 

Mr. Rogge: Yes, and they closed the part that 
has the executive session to us. 

I want to call this to Your Honor’s attention; I 
asked Mr. Lesinski on the stand, ‘Won’t you have 
them in your office ?’ 

‘ Congress Lesinski: They were in the office. 

‘Mr. Rogge: And have been in your custody. 

‘Congressman Lesinski: At present, yes.’ 

That is when he was on the stand last week. 
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The Court: Yes, but the House seems to have 
taken a different view. The records became tempo¬ 
rarily in the possession of the Clerk of the House. 
. . . Yes. Well, Congressman, I wonder if you will 
cooperate with us. 

Congressman Lesinski: I will cooperate with you 
if the House permits me to do so. 

The Court: Apparently it takes a resolution of 
the House. 

Congressman Lesinski: Yes. 

The Court: And would require directing the 
Clerk to present them. 

• • • 

The Court: Well, as the Court sees it, this is a 
case in which the House of Representatives should 
be peculiarly interested and, of course, I know that 
every member of that body wants to do full justice, 
and see that justice is accomplished, so I think I am 
safe in asking Mr. Lesinski if he will not cooperate 
with the Clerk of the House, and Mr. McCormack, 
and the Speaker, if necessary, to see that the rec¬ 
ords which are asked for might not be made avail¬ 
able” (Tr., pp. 483-487). 

Somewhat later during the course of the trial, the appel¬ 
lant still having been unsuccessful in acquiring the min¬ 
utes, the Court, while Ralph R. Roberts, the Clerk of the 
House of Representatives, was on the stand with still an¬ 
other resolution in lieu of the minutes, expressed itself on 
the subject as follows: 

“The Court: Of course this case cannot proceed 
to a conclusion until the House tells us whether we 
can have this important evidence. It is difficult to 
understand the reluctance when it is their own case. 

• • • 

Well, I would like to ask the Clerk if he will com¬ 
municate with the Chairman of the Committee on 
the Judiciary and advise him of the urgency of this 
matter, and you can say that in the opinion of the 
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Court the case cannot proceed to a final determina¬ 
tion until these records are produced. To not do so 
would he a denial of justice to this defendant. The 
Court cannot permit that to come about. Now it 
may be that I will have to adjourn this matter until 
the House takes some action, and for that reason I 
am very desirous that they will cooperate with us 
and dispose of this matter promptly 7 ’ (Tr. pp. 931- 
933). (Italics supplied.) 

The Government conceded the importance of the evi¬ 
dence which was sought and advised the Court that it was 
doing everything in its power to facilitate the production 
of the book (Tr., pp. 950-951). The Court concluded by 
saying: 

“This Court will endeavor to see that the defendant 
has a proper opportunity to present any piece of 
evidence which he may think serves his defense. 
When it is presented, it will be subject to objection, 
and at that time the Court will consider it and deter¬ 
mine whether it may be received in evidence or not, 
hut it must he here in the courtroom and available if 
it is needed ” (Tr., p. 951). (Italics supplied.) 

In the end the Congress’ stubborn insistence on privi¬ 
lege prevailed. All that the appellant was able to secure 
were resolutions (Defendant’s Exhibits 2,11 and 12). 

The Congress took the position, “that by the privileges 
of this House no evidence of documentary character under 
the control and in the possession of the House of Repre¬ 
sentatives can, by the mandate of process of the ordinary 
courts of justice, be taken from such control or posses¬ 
sion but by its permission; . . .” (H. Res. 427; Defend¬ 
ant’s Exhibit No. 11) and so too with resolutions that fol¬ 
lowed (see Defendant’s Exhibits 2 and 12). All this despite 
the fact that the Trial Court indicated that this was unlike 
any other case where the United States was the prosecutor, 
because here the Congress itself was the real prosecutor. 
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Finally after referring the matter to its Judiciary Com¬ 
mittee, the House presented again a resolution, a fourth 
resolution (Government Exhibit 19), concerning which the 
appellant makes his argument infra under Point II. 

The paralysis thus inflicted by the appellant in attempt- 
1 ing to prove facts which would create a reasonable doubt 
in the minds of the jury as to the presence or absence of 
1 the requisite number of Congressmen at the time the appel¬ 
lant was sworn and testified, is clearly against law and 
reason, because it constitutes a denial of the right of a 
defendant to prove his case. The decisions in point are 
strong and irresistible. 

Perhaps the leading case on the subject is Edwards v. 
United States, 312 U. S. 473. In that case, the defendant 
filed a plea in bar to the indictment. The plea claimed 
immunity from prosecution because of prior incriminating 
testimony given under compulsion at a governmental in- 
' vestigation. In connection with the plea in bar, the de¬ 
fendant sought a transcript of the hearing wherein the al- 
1 leged immunity from prosecution arose. The Government 
objected to the production of the transcript, and moved to 
strike the plea. The District Court upheld the Govem- 
1 ment’s refusal to produce the transcript and overruled the 
plea in bar. The defendant then withdrew his original 
plea of not guilty and entered a plea of nolo contendere . 
Sentence on the plea of nolo contendere followed. The Cir¬ 
cuit Court of Appeals affirmed and the Supreme Court 
granted certiorari. 

Before the Supreme Court the Government contended 
that the refusal to produce the transcript was not prejudi¬ 
cial; the Court however held that it was error to refuse to 
permit the defendant to prove his defense. 

“The refusal to permit the accused to prove his 
defense may prove trivial when the facts are de¬ 
veloped. Procedural errors often are. But pro- 
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cedure is the skeleton which forms and supports the 
whole structure of a case. 

The lack of a bone mars the symmetry of the body. 
The parties must be given an opportunity to plead 
and prove their contentions or else the impression 
of the Judge arising from sources outside the rec¬ 
ord dominates the results. The requirement that 
allegations must be supported by evidence tested by 
cross examination protects against falsehood.” 
Edwards v. United States, supra, at page 482. 

Here, too, the appellant Christoffel had the right to have 
the minutes of the Executive Meeting of the House Com¬ 
mittee produced in Court because it was the best evidence 
as to which and how many of the Congressmen were 
present on the afternoon of March 1, 1947 at five o’clock. 
The appellant had the right to cross examine Congressmen 
based upon this record. The appellant had the right to 
have this official record corroborated by his witnesses rather 
than their bald statements aliunde the record. These rights 
were denied and though they may appear to be but pro¬ 
cedural rights, their denial “mars” the judgment of guilt. 

More recently in United States v. Andolschek, 142 F. 
2d 503, where the defendants appealed from convictions 
for conspiracy to violate the Internal Revenue Code, a 
similar problem was presented to the Court of Appeals for 
the Second Circuit, and was similarly resolved. In the 
latter case, the defendants subpoenaed records of the 
Alcohol Tax Unit. The government refused to produce the 
records. 

Learned Hand, Circuit Judge, writing for a unanimous 
bench, and reversing the convictions, stated: 

“The propriety of the exclusion must rest therefore 
upon the ground on which the Judge put it, i. e., that 
the regulations forbade the disclosure. It is true 
that in Boske v. Comingore, 177 U. S. 459 # ' *, the 
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validity of a similar regulation was upheld; and 
Stegall v. Thurman, D. C., 175 F. 813 and Ex parte 
Sackett, 9 C., 74 F. 2nd 922, are to the same effect. 
However, none of these cases involve the prosecution 
of a crime consisting of the very matters recorded 
in the suppressed documents, or of matters nearly 
enough akin to make relevant the matters recorded. 
That appears to us to be the criticial distinction. 
While we must accept it as lawful for a depart¬ 
ment of the government to suppress documents, even 
when they will help to determine controversies be¬ 
tween third persons, we cannot agree that this should 
include their suppression in a criminal prosecution, 
founded upon those very dealings to which the docu¬ 
ments relate, and whose criminality they will, or may, 
tend to exculpate. So far as they directly touch the 
criminal dealings, the prosecution necessarily ends 
any confidential character the documents may pos¬ 
sess; it must be conducted in the open, and will lay 
bare their subject matter. The government must 
choose; either it must leave the transactions in the 
obscurity from which a trial will draw them, or it 
must expose them fully . Nor does it seem to us pos¬ 
sible to draw any line between documents whose con¬ 
tents bear directly upon the criminal transactions, 
and those which may be only indirectly relevant.** 
i United States v. Andolschek, supra, at p. 506 (Italics 

added). 

United States v. Coplon, 185 F. 2d 629, decided in De- 
i cember of 1950, is to the same effect. (See especially pps. 
637-640). How apt is the statement of the Court in that 
case that 

“Few weapons in the arsenal of freedom are more 
useful than the power to compel a government to 
disclose the evidence on which it seeks to forfeit 
the liberty of its citizens. All governments, democ¬ 
racies as well as autocracies, believe that those they 
seek to punish are guilty; the impediment of con¬ 
stitutional barriers are galling to all governments 
when they prevent the consummation of that just 
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purpose. But those barriers were devised and are 
precious because they prevent that purpose and its 
pursuit from passing unchallenged by the accused, 
and unpurged by the alembic of public scrutiny and 
public criticism. A society which has come to wince 
at such exposure of the method by which it seeks to 
impose its will upon its members, has already lost 
the feel of freedom and is on the path toward abso¬ 
lutism.’ ’ United States v. Coplon, supra, at page 
368. 

In United States v. Grayson, 166 F. 2d 863, it was said 
of a similar situation: 

“All we need to hold ... is that when the privilege 
is conditional upon the consent of such a department 
[of government] the prosecution will fail unless the 
officials are willing to produce them. We recognize 
no such incommunicability between officials of the 
same government. So long as they cannot administer 
the same law in accord, its penal provisions must 
remain in abeyance.” United States v. Grayson, 
supra at p. 870. 

To the same effect is United States v. Beekman, 155 F. 2d 
580, especially at p. 584. 

Here too, and especially here, because it was the Con¬ 
gress of the United States that was the real complaining 
party, the government must choose between leaving the 
Minute Book of the House Committee in obscurity or prose¬ 
cuting the appellant. The United States cannot be heard 
to complain of the protection afforded by the foregoing 
cases to an accused. In the case at bar no reason was given 
for suppressing the Minute Book, except that of the “privi¬ 
lege” of the House. The cases cited make it clear that 
even had there been some appropriate reason assigned by 
the House of Representatives for suppressing the Minute 
Book of the House Committee—such as imperiling the na¬ 
tional security—even in such a case this public policy would 
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have to give way in the face of the policy which says that 
an innocent man is not to be condemned when his innocence 
can be proved. 

In the case at bar the official government record sought 
from the Congress was at least of equal stature with the 
official government records sought in the Edwards, An- 
dolschek, Coplon, Grayson and Beekman cases alluded to 
previously. 

While the suppression of these official records was an 
affront to the process of “ordinary courts of justice”, the 
affront to the Constitution of the United States and to the 
rights of the appellant are much greater. The penalty for 
depriving the appellant herein of the opportunity to prove 
his defense must be at the very least the granting of an¬ 
other opportunity. Failure to provide this opportunity in 
a situation such as the instant one, where the events sought 
to be proved occurred more than four years ago and at 
least three years prior to the suppression, will and has 
already prejudiced the appellant severely, for it is unques¬ 
tionable that the best evidence is not contained in the memo¬ 
ries of men, be they congressmen or laymen, but rather in 
a contemporaneous written record. 

POINT II 

Government’s Exhibit 19 was no more than hear¬ 
say by legislative fiat and it was error to receive it in 
evidence.* 

The successful effort to suppress official records of the 
Congress, to prevent scrutiny of them by the jury and to 
prevent cross examination of Congressmen based upon such 
documents, was compounded by the Prosecutor’s offer of 

* In connection with this point the Court’s attention is respectfully di¬ 
rected to pages 1048-1057, 1133, 1154-1155 of the typewritten transcript of 
proceedings in the Trial Court. 
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Government Exhibit 19 (Tr., p. 1057). In a case where the 
United States itself, acting through its Congress, was the 
moving spirit behind the prosecution, evidence of an entirely 
secondary and hearsay nature was substituted for its own 
challenged and requested records. 

An analysis of the resolution of February 13, 1950 
offered and received as Government Exhibit 19 reveals the 
following. With respect to the Minute Book of the Com¬ 
mittee on Education and Labor of the Eightieth Congress 
of the United States, an entirely different committee, to 
wit, the Judiciary Committee, of an entirely different Con¬ 
gress, to wit, the Eighty-first Congress, whose personnel 
differs almost entirely from the committee before which 
the perjury was allegedly committed, has undertaken to 
certify to the full House of Representatives that “nothing 
occurred of sufficient importance in the executive session of 
said Committee on Education and Labor on the afternoon 
of March 1, 1947, to justify the entry of a minute of said 
meeting and no minutes of said executive meeting were 
made; . . .”. 

The full House proceeded, by legislative action, to cer¬ 
tify to a jury sitting in the Court below that nothing of 
sufficient importance (which would warrant the taking of 
a minute) happened at an executive meeting of a committee 
of another Congress three years before. 

It is doubtful if more than 15 members of the present 
Congress were even members of the Committee on Educa¬ 
tion and Labor of the Eightieth Congress and it nowhere 
appears how many of them were present at the time of the 
vote on this resolution. It may well be asked how did the 
members of the Eighty-first Congress know what happened 
at a committee meeting late on a Saturday afternoon in 
March of 1947? Surely they were not all there. Surely 
their knowledge, if it existed at all, existed simply from re- 
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ports made by those who were there or by an examination 
of contemporaneous memoranda; and as to the latter, it 
would be most surprising if those who passed this resolu¬ 
tion took the trouble to study the Minute Book. 

There can be no doubt that Government Exhibit 19, to 
which objection was timely made, was improperly received 
in evidence because by and of itself it is nothing more than 
hearsay by legislative fiat. It is not even secondary evi¬ 
dence of an appropriate character. Indeed, it is hearsay 
three times removed. 

When it is considered that the Minute Book of the 
public meetings of the Committee on Education and Labor 
of the Eightieth Congress of the United States was in loose 
leaf form (Tr., p. 1049), and when it is further considered 
that some of these pages were out of order (Tr., pp. 1050, 
1133, 1154, 1155), how is it possible to determine, without 
actually permitting the jury to view it and Congressional 
witnesses to be cross examined on it, whether the same 
situation prevailed with respect to the executive minutes 
which were part of the same loose leaf book? 

The right of an accused under our law to be confronted 
with the witnesses against him (in order that he may 
cross examine them) is so fundamental that this right is 
written into the Sixth Amendment of our Federal Consti¬ 
tution. That right was denied the accused in this case by^ 
the receipt in evidence of Government’s Exhibit 19. 
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POINT III 

The objection to the introduction of Government 
Exhibit 6 (Tr., p. 397) was improperly overruled.* 

During the interval between the first and second trials 
herein, Thomas L. Owens, a member of the 80th Congress, 
passed away. 

The Government offered a transcript of the testimony 
which he had given at the first trial as evidence against 
the appellant in the second trial. The offer was challenged 
on the ground that the testimony of the deceased was hear¬ 
say which did not fall within any of the exceptions (Tr., 
p. 386). Counsel for the appellant pointed out that while 
the law permitted the introduction of prior testimony of 
a person since deceased in a case involving the same par¬ 
ties and the same issues, it was clear as a result of the de¬ 
cision by the United States Supreme Court in this cause 
that the issues in the first trial and the second trial were 
entirely different. 

The Trial Court in the first trial restricted the issue to 
whether or not a quorum of the Committee on Education 
and Labor was present at the beginning of the afternoon 
session, rather than at the times the appellant was sworn 
and when he gave the answers alleged to be false. Indeed, 
the Judge sitting in the first trial stated early in the case: 

“I have made my ruling, Mr. Rogge. I don’t want 
to repeat this again, but I have said it twice, that 
where the quorum was present at 2:15 it constituted 
a legal committee of the House of Representatives, 
and it was a legally constituted committee prior to 
the time this defendant was sworn and examined, 

* In connection with this point the Court’s attention is respectfully di¬ 
rected to pages 386-396 of the typewritten transcript of proceedings in the 
Trial Court. 
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and no suggestion was made of a lack of quorum 
during the business of this committee; this Court is 
holding it a legally constituted committee of the 
House, and the fact that members came in and out, 
some went out and returned, some went out and 
didn’t return, as far as this Court is concerned is 
immaterial.’’ (The foregoing appears in the Tran¬ 
script of the Trial below at p. 387.) 

As was promptly pointed out by counsel below, this 
is precisely what the reversal by the Supreme Court 
turned on. 

As counsel further pointed out—after this stunning rul¬ 
ing in the first trial—the issue at the time Thomas L. 
Owens took the stand, was not who was present when the 
appellant was sworn and testified, but who was present 
at 2:15.* Indeed, there had been a holding by the time the 
witness Owens took the stand, that the House Committee 
was a legally constituted Committee and a competent tri¬ 
bunal. The result of the rulings on the first trial was to 
preclude, at the risk of contempt, cross examination on the 
issue tried at the retrial. 

Counsel argued the point in the Court below: 

“Mr. Rogge: . . . And on the business of the 
issues not being any longer the same, I would like 
to quote your Honor just two authorities. 

The Court: Yes. 

Mr. Rogge: One of them, from Corpus Juris 
Secundum: 

‘It is incumbent on the party seeking to introduce 
evidence given at a former trial to show to the satis¬ 
faction of the Court that the issue in the former 
trial was the same as the issue at the later trial. 
The reason of this requirement is that, in the absence 

* The ruling alluded to was made in the first trial after the second Con¬ 
gressman took the stand; the witness Owens was the tenth Congressman to 
take the stand (Tr., p. 387). 



27 


of such identity of issues, the opportunity for cross- 
examination at the former trial would have been of 
little or no value.’ 

And that is exactly true. 

Or, this from Wigmore: 

‘In the United States, most all constitutions have 
given a permanent section to the principle of con¬ 
frontation, by clauses requiring that in criminal cases 
the accused shall be confronted with the witnesses 
against him. 

‘If there has been cross-examination, there has 
been confrontation. The satisfaction of the right of 
cross-examination disposes of any objection based 
on the so-called right of confrontation’ 

Now, the character of the cross-examination which 
is necessary in order to satisfy the constitutional re¬ 
quirements for confrontation is set forth by the same 
author, like this. 

‘Unless the issues were the same as they are 
when the former statement is offered, the cross-ex¬ 
amination would not have been directed to the same 
material points of investigation, and therefore could 
not have been an adequate test for exposing inac¬ 
curacies and falsehoods.’ 

I can say to your Honor that Judge Curran made 
it so positive that the only issue was, were they 
there at 2:15, that I -wouldn’t have dared trespass” 
(Tr., pp. 392-394). 

To all of this the Trial Court below responded simply: 

“The Court: The Court thinks the issue is the 
same. The fact that Judge Curran was mistaken 
in his view as to that doesn’t change the fact. 

The objection will be overruled” (Tr., p. 396). 

Counsel promptly noted: 

“Mr. Rogge: I would have been in contempt if 
I had gone into those questions at that time, if your 
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Honor pleases, so I am caught coming and going” 
(Tr., p. 396). 

And this is precisely what has happened. Not having 
dared trespass against the ruling in the first trial, counsel 
did not press cross examination on the issue as to who was 
present at the time when the appellant was sworn and 
testified. 

In the trial below—the second trial, the incidental state¬ 
ment of the deceased was received against the appellant. 
Again, the basic rights of confrontation and cross exami¬ 
nation were denied the appellant by the ruling admitting 
Government Exhibit 6 in evidence against him. 


POINT IV 

The appellant’s crime, if any, was solely against 
the United States of America; his indictment for an 
offense against the District of Columbia (Sec. 22-2501 
D. C. Crim. Code) should be set aside. 

The attention of the Court is respectfully addressed to 
the argument of this point heretofore made by the appel¬ 
lant on a prior appeal at pages 5 to 17 of his brief in No. 
9788 argued October 18, 1948 and decided November 22, 
1948 (see Christoff el v. United States , 84 App. D. C. 132; 
171 F. 2d 1004). 

Although this Court ruled adversely on this point 
heretofore the point is again presented in this fashion to 
preserve it in the event of a further appeal inasmuch as 
the United States Supreme Court has not passed on it 
{Christoffel v. United States, 338 U. S. 84). 
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POINT V 

The questions and allegedly perjurious answers 
given in response were not material to the inquiry 
being conducted by the House Committee. 

The investigation being conducted by the House Com¬ 
mittee in March, 1947 was pursuant to a Resolution of the 
full House (Tr., pp. 154,155). The Committee was holding 
hearings on proposed amendments to the National Labor 
Relations Act {Christoffel v. United States, 338 U. S. 84). 
The questions to which allegedly perjurious answers were 
given were unnecessary to that inquiry (Tr., p. 412) and 
therefore not material. The very off-hand way in which 
Congressman Hoffman prefaced these questions to the ap¬ 
pellant confirms this: 

“I want to ask you a few questions that may seem 
unnecessary, but just for the sake of the record, and 
they are very short, and you can answer them 
quickly” (Tr., pp. 412-413; Government Exhibit 5). 


CONCLUSION 

For all the reasons herein stated, the judgment 
should be reversed. 


Respectfully submitted, 

0. John Rogge., 

401 Broadway, 
New York 13, N. Y., 
Attorney for Appellant. 
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0. John Rogge, 

Herbert J. Fabricant. 
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QUESTIONS PRESENTED 

In the opinion of appellee, the questions presented are as 
follows: 

I. Whether it was permissible for appellant’s attorney to 
utilize testimony before the Committee on Education and Labor 
of the House of Representatives given by another witness prior 
to that of appellant, in cross-examining members of the Com¬ 
mittee testifying for the Government, to test their credibility 
and recollection; whether the record of the testimony of such 
prior witness was admissible as part of the same document; and 
whether appellant was prejudiced by the court’s curtailment 
of his cross-examination of these witnesses. 

II. Whether appellant was prejudiced by the refusal of the 
House of Representatives to permit the production of the min¬ 
utes of the executive sessions of the House Committee on Edu¬ 
cation and Labor, in view of uncontradicted testimony that 
there were no minutes in existence of the only executive session 
of that Committee which appellant claims might have been 
relevant to his defense. 

III. Whether appellant was prejudiced by the admission 
in evidence of a Resolution of the House of Representatives 
stating that there were no minutes in existence of the execu¬ 
tive session of the House Committee on Education and Labor 
held on March 1, 1947, when two witnesses also so testified 
without contradiction and appellant had been offered the op¬ 
portunity to examine the minute book in the offices of a Mem¬ 
ber of Congress. 

IV. Whether the testimony at the first trial of this, case of 
Thomas L. Owens, a member of the Committee who died prior 
to the instant trial, was properly received in evidence. 

V. Whether appellant was properly indicted for perjury 
under the District of Columbia Code (Sec. 22-2501, D. C. 
Code). 

VI. Whether the testimony of appellant given before the 
Committee on March 1, 1947, was material to the investiga¬ 
tion then being conducted by the Committee so as to meet 
the requirement of materiality in a charge of perjury. 
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tHniteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10568 

Harold Roland Christoffel, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

APPELLEE’S COUNTERSTATEMENT OF FACTS 

Appellant was convicted for the second time on the retrial 
of an indictment returned in July 1947, charging him with 
perjury in violation of Section 22-2501 of the District of Co¬ 
lumbia Code (appellant’s appendix pp. 1-8). Appellant was 
found guilty on five counts 1 (Tr. 1589-1546), and on March 
14, 1950, was sentenced to imprisonment of two to six years 
on each count, the sentences to run concurrently (appellant’s 
appendix p. 14). The facts are as follows: 

On the afternoon of March 1,1947, the Committee on Edu¬ 
cation and Labor of the House of Representatives was con¬ 
ducting an investigation and holding hearings to inquire into 
the cause of labor disputes, work stoppages, and strikes. The 
purpose of the hearings was to get facts to intelligently write 
a law (Tr. 456). The chairman of the said Committee an¬ 
nounced in appellant’s presence that the Committee was seek- 

1 The second count of the Indictment was dismissed at the first trial of 
this case (Tr. 12S). 
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ing to learn not only the cause of those disputes, work stop¬ 
pages, and strikes but the methods of procedures followed by 
those who engaged in those activities, the purposes they had 
in mind, and their connection or lack of connection with organi¬ 
zations, associations, or groups which were or might be engaged 
in subversive activities (Govt. Ex. 5, p. 2049; Tr. 171). Ap¬ 
pellant heard this statement (Govt. Ex. 5, p. 2079), and thus 
the materiality of appellant’s testimony was clearly estab¬ 
lished. Appellant, who was an important and dominant labor 
leader in Milwaukee, appeared on that afternoon as a witness, 
and was asked and categorically denied the several questions 
on which the indictment for perjury is based, all of which re¬ 
lated to his membership in the Communist Party and to his 
active adherence to the doctrines and activities of Communism. 
He has been twice convicted of perjury as charged in the in¬ 
dictment. Among the elements of the crime so charged are 
that he purposely and knowingly falsified in his testimony 
and that when he was sworn and so testified there was present 
a quorum of the Committee. The Committee consisted of 
twenty-five members, making a majority of thirteen a quorum. 

In the first trial the Government misconceived the necessary 
proof to establish the fact of a quorum and proved that fourteen 
members of the Committee were present when the session of 
the Committee on the afternoon of March 1, 1947, convened 
and that during the course of the session there was no sugges¬ 
tion by anyone of a lack of quorum. However, the Supreme 
Court reversed the judgment of conviction and remanded the 
case on the ground that the Government’s proof failed of the 
necessary proof which, under said decision, must establish that 
there were physically present, when the appellant was sworn 
and when he testified, at least thirteen members of the 
Committee. 

, In the second trial, now in this court for review, thirteen 
members of the Committee then living, testified in the most 
positive and certain terms that each was present when the 
appellant was sworn and testified (Hartley, Tr. 173-175; 
Schwabe, Tr. 229-232; Gwinn, Tr. 248-251; Kersten, Tr. 263- 
266; Nixon, Tr. 275-277; Smith, Tr. 294-296; Kearns, Tr. 307- 
310; Lesinski, Tr. 333-336; Brehm, Tr. 348-350; Fisher, Tr. 
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358-361; Kennedy, Tr. 375-378; Hoffman, Tr. 409-412; Mc- 
Cowen, Tr. 443-446), and the testimony of a deceased member 
(former Representative Owens) given in the first trial that 
he also was present was received in evidence (Tr. 397), after 
the Government proved by competent evidence that Owens 
was dead (Tr. 296,378). On cross-examination of each of the 
thirteen Congressmen who testified that they were present 
when Christoff el gave his perjured testimony, appellant’s at¬ 
torney inquired concerning their presence at the executive ses¬ 
sion of the Committee held on the afternoon of March 1,1947, 
and received various answers (Hartley, Tr. 209-210, 197-199; 
Schwabe, Tr. 239-249, 243-244; Gwinn, Tr. 260-262; Kersten, 
Tr. 270-272; Smith, Tr. 298-299; Kearns, Tr. 312-314; Lesin- 
ski, Tr. 343-345; Brehm, Tr. 351-353; Fisher, Tr. 366-372; 
Hoffman, Tr. 414-420; McCowen, Tr. 446-447). 

Furthermore, at the second trial four of the members of the 
Committee, besides testifying to their own presence, also stated 
that they definitely remembered that the deceased member 
also was present when the appellant was sworn and testified 
(Tr. 296, 310, 336, 361-362). Three others recalled Owens’ 
presence but refrained from positive assertions of that fact 
(Tr. 175-176, 251-252, 446). Thus, the Government proved 
at the instant trial that fourteen members of the Committee 
(one more than a quorum) were physically present and thus 
met the requirement which the Supreme Court indicated to 
constitute a quorum. 

The Government’s evidence that the appellant falsified in 
his testimony before the Committee was practically the same 
in both trials, and was overwhelming to prove the appellant’s 
membership in the Communist Party and his Communist be¬ 
liefs and associations as alleged in the indictment. At neither 
trial was there any substantial effort by appellant to disprove 
this Communist membership and affiliation, his only contest 
to support his plea of not guilty being that a quorum was not 
present when he testified. In effect, therefore, as suggested by 
Mr. Justice Jackson in his dissenting opinion in the Supreme 
Court (336 U. S., at page 93), the appellant “chose to falsify 
to the Committee and now says that, despite the record, he 
should be allowed to prove that not enough members were 
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present for his lie to be legal perjury.” In each of the two 
trials this was the appellant’s only substantial defense. 

Appellant sought to obtain access to the minutes of the 
executive sessions of the Committee on Education and Labor 
for the 80th Congress and issued subpoenas duces tecum calling 
for the production of such minutes to Congressman Lesinski 
(Tr. 1037) and Ralph R. Roberts, Clerk of the House of Repre¬ 
sentatives (Tr. 1048). Congressman Lesinski testified that 
he did not have the minute book in his possession and that 
under the rules of the House they were in the custody of the 
Clerk (Tr. 1038-1042), but offered to use his good offices to 
obtain the book, take it to his office, and permit appellant’s 
attorney to examine it (Tr. 1042). This offer was declined 
(Tr. 1042). The Clerk of the House appeared in response 
to the subpoena and respectfully declined to produce the min¬ 
ute book in question, giving as his reason that the House of 
Representatives refused to permit the book to be produced and 
submitted a Resolution of the House to that effect (Govt. Ex. 
19; Tr. 1048,1051). 

Appellant desired the book only to make use of minutes 
for a meeting of an executive session of the Committee held 
on the afternoon of March 1, 1947, after the completion of 
appellant’s testimony before an open session of the Commit¬ 
tee (Tr. 483). The House Resolution stated that no minutes 
had been kept of the executive session of the Committee held 
on March 1, 1947 (Govt. Ex. 19), and two witnesses, Roberts 
and Hoffman, testified that there were no such minutes in 
existence (Tr. 1051-1052, 1296-1297). However, in conform¬ 
ity with said Resolution, Mr. Roberts, Clerk of the House, pro¬ 
duced certified photostat copies of the minutes of all the open 
meetings of the Committee (Tr. 1048-1059), which were re¬ 
ceived in evidence by appellant’s offer (Deft. Ex. 6; Tr. p. 
1263) and later used by appellant in his examination of Chair¬ 
man Hartley (Tr. 1129-1143). 

SUMMARY OP ARGUMENT 

I. The court properly refused to receive in evidence, on ap¬ 
pellant’s offer, the transcript of the testimony of the witness 
Thomas, who preceded appellant as a witness before the Com- 
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mittee on the afternoon of March 1, 1947, and whose testi¬ 
mony appeared in the printed volume, Government’s Exhibit 
5. While the Thomas testimony was taken in connection with 
the same investigation, it was not germane to the alleged per¬ 
jurious testimony of appellant, and whether certain members 
of the Committee were or were not present when Thomas 
testified, had no bearing on whether they were present an hour 
or more later when the appellant made his perjurious responses 
to questions propounded to him. Therefore, Thomas’ testi¬ 
mony was wholly collateral and was irrelevant and immaterial 
to the issues in this case, and it is obvious that appellant’s 
attempted cross-examination was beyond the range of the direct 
examination. The record demonstrates that the appellant was 
accorded the widest scope in his cross-examination of Govern¬ 
ment witnesses and at no time was there any restriction or 
limitation of cross-examination that was prejudicial to his 
interests. 

The claim of appellant that the transcript of Thomas’ testi¬ 
mony should be admitted, because it was another part of the 
same document as that of appellant, is without merit. The 
printed volume of testimony before the Committee contained 
the testimony of many witnesses extending over many days, 
and this volume cannot in reason or logic be regarded as a single 
document. 

II. Since there is undenied evidence that there were no 
minutes taken for the executive session of the House Commit¬ 
tee on Education and Labor held on the afternoon of March 1, 
1947, the appellant was not prejudiced by the refusal of the 
House of Representatives to permit its Clerk to produce the 
minute book of executive sessions of the aforesaid Committee. 
Appellant makes no claim or showing that the minutes of other 
executive sessions of the Committee were relevant or other¬ 
wise admissible as evidence, hence he was not prejudiced in any 
way by the failure to produce the minute book. 

III. The Resolution of the House of Representatives stating 
that there were no minutes in existence of the executive session 
of the Committee held on March 1, 1947 (Govt. Ex. .19), was 
admissible in evidence, since it was a certification by the House 
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of Representatives as to the contents of its records. Such a 
certificate is admissible under Rule 27, Federal Rules of Crim¬ 
inal Procedure, and Rule 44, Federal Rules of Civil Procedure, 
to prove the lack of a record. Moreover, since the Clerk of the 
House of Representatives, as custodian of the minute book, 
and a Member of the House both testified that they had ex¬ 
amined the minute book and found that no minutes had been 
taken for the executive session in question, the admission of 
the House Resolution was merely cumulative and not prejudi¬ 
cial, particularly where no evidence to the contrary was offered 
by appellant. 

IV. It was established at the instant trial, and not denied, 
that Thomas L. Owens, a member of the Committee on Edu¬ 
cation and Labor of the 80th Congress, died in the interval 
between the two trials. He had testified at the first trial to the 
effect that he was present at the entire session of the Commit¬ 
tee on March 1, 1947, and a transcript of this testimony was 
received in evidence at the instant trial over appellant's objec¬ 
tion that the issues in the two trials were not the same. The 
appellee insists that this evidence was properly admitted be¬ 
cause: (1) the same indictment was before the court in each 
trial; (2) the same criminal acts or transactions were involved; 
and (3) all the issues were substantially similar. It further 
appears in evidence that four other members of the Committee 
testified that Congressman Owens was present. Therefore, in 
any event, the evidence of his former testimony is only cumula¬ 
tive and could not have been prejudicial to appellant. 

V. Previous decisions of this court in this and in other cases 
of perjury have held that an indictment will lie under Section 
22-2501 of the District of Columbia Code f»here perjury is com¬ 
mitted in the District of Columbia. 

VI. In the hearing before the Committee on March 1, 1947, 
the questions propounded to the appellant and his answers 
thereto upon which the indictment is based were material to 
the investigation then being conducted by the Committee. 
The question of materiality in a prosecution for perjury is one 
of law for the court, and the jury was properly charged to that 
effect. 
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ABGTTKENT 
Point I 

It was not permissible for appellant’s attorney to utilize testi¬ 
mony before the Committee given by another witness prior 
to that of appellant, in cross-examining Government wit¬ 
nesses ; and the court properly refused to receive in evidence 
such prior testimony offered by appellant 

In connection with this point, the court’s attention is re¬ 
spectfully directed to the following pages of the typewritten 
transcript of the proceedings in the District Court: 190-191, 
192, 299, 300-301, 934-936, 169-223, 1129-1161, 1263, 232- 
247, 252-262, 266-274, 288-293, 278-288, 297-307, 310-319, 
337-347, 351-358, 362-374, 379-384, 412-443, 446-460, 328- 
331. 

Appellant’s claim of error in point I-A of his brief (pp. 
7-12) relates to his attorney’s efforts to interrogate Govern¬ 
ment witnesses (members of the Committee) on occurrences 
during the testimony of R. J. Thomas, who testified before the 
Committee immediately preceding the testimony of appellant, 
and to the refusal of the trial court to permit him to introduce 
in evidence the transcript of Thomas’ testimony. While 
Thomas’ testimony was taken by the Committee in connection 
with the same investigation, namely, the questions of work 
stoppages and strikes and the participation therein of sub¬ 
versive elements, there was no connection whatever in that 
testimony with the alleged perjurious testimony of appellant 
on which the indictment is based. And, despite appellant’s 
contrary argument, the fact that certain members of the Com¬ 
mittee were or were not present when Thomas testified, has 
no bearing on the quorum issue because Thomas completed 
his testimony about one hour before appellant made his per¬ 
jurious responses to questions propounded to him. Therefore, 
Thomas’ testimony was wholly collateral and was irrelevant 
and immaterial to the issues in the case, and could not properly 
be admitted in evidence. 

Appellant’s argument (Br. p. 8) that he was shut off in his 
attempt to cross-examine the witness Hartley concerning 
“what amounted to a roll call during the testimony of Thomas” 
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is completely without merit. The transcript reveals that Hart¬ 
ley was permitted to testify that he had previously testified that 
with reference to each of the witnesses he had what in effect 
amounted to a roll call (Tr. 189). The next question was but 
a reiteration of the previous one, and objection was properly 
sustained because the question had already been asked and 
answered. Despite the court’s ruling at this point that, in 
cross-examining relative to events that had transpired when 
the Committee questioned Thomas, appellant was going beyond 
the scope of the direct examination (Tr. p. 192), appellant’s 
attorney inquired whether when Thomas testified it was a fact 
that only eleven members of the Committee were present and 
received an answer, over the Government’s objection, that to 
the best of the witness’ recollection there were more than eleven 
present and that “there was a quorum present at all times” 
(Tr. 190-191). 

With respect to the witness Congressman Wint Smith, appel¬ 
lant elicited testimony that the witness was present but did not 
question Thomas (Tr. 299). Thereafter, appellant sought 
to impeach this testimony by asking the witness Smith to ex¬ 
amine defendant’s Exhibit 1 for identification and refresh his 
recollection as to whether he had left the room during the ques¬ 
tioning of Thomas (Tr. pp. 300-301). It is the sustaining of 
an objection to this question about which appellant now com¬ 
plains (Br. p. 7-8). 

Later, during the presentation of his defense in chief, appel¬ 
lant sought to introduce in evidence the transcript of the testi¬ 
mony of Thomas and other witnesses who appeared before the 
Committee on the afternoon of March 1 , 1947. This was re¬ 
fused (Tr. 934r-936). 

Thereafter, appellant recalled Hartley as his own witness and 
again sought to question him about the number of Committee 
members who were present during the testimony of Thomas. 
This was refused and appellant made the offer of proof set out 
in his brief (pp. 10-12). 

It is apparent that the questions concerning who was present 
when Thomas testified before the Committee were wholly col¬ 
lateral, possessed little if any probative value, and injected ex- 
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traneous issues into the record which, in effect, would have 
required the trial court to try another case. The issue before 
the court was who was present when appellant testified falsely. 
Thomas’ testimony was completed about one hour before this 
event occurred. The presence or absence of Committee mem¬ 
bers at that time, therefore, is of no probative value in deter¬ 
mining whether they were there at a later time. Appellant’s 
attorney has consistently made it a point in his case that it is a 
practice in Congress for committee members to absent them¬ 
selves from the proceedings for periods of short duration. 
Therefore, the fact that a member may have been present or 
absent at one time is of no probative value in determining his 
presence or absence at a time an hour later. The lower court 
very properly refused to permit the trial to be diverted to the 
consideration of collateral issues. Meeks v. United States, 179 
F. 2d 319, 321 (C. A. 9); Local 86 of International Fishermen, 
etc. v. United States, 177 F. 2d 320, 332 (C. A. 9), cert, denied, 
339 U. S. 947. Cf. May v. United States, 84 U. S. App. D. C. 
233,175 F. 2d 994,1008,1009, cert, denied, 338 U. S. 830. 

Moreover, in view of the testimony of Hartley that a quorum 
was present during Thomas’ testimony, the proof offered con¬ 
stituted impeachment on a collateral matter, and the court was 
correct in refusing its admission. McKenzie v. United States, 
75 U. S. App. D. C. 270, 126 F. 2d 533; United States v. Klass, 
166 F. 2d 373 (C. A. 3). See Martin v. United States, 75 U. S. 
App. D. C. 399,127 F. 2d 865. 

In addition, appellant’s attempt to cross-examine Congress¬ 
man Wint Smith by requiring him to read a page from the tran¬ 
script of the testimony of Thomas was obviously improper, 
since the transcript in question had not been admitted in evi¬ 
dence and was not an instrument which the witness could 
sufficiently identify to justify its being shown to him for that 
purpose. In this connection and in connection with the cross- 
examination of all the witnesses who testified for the Govern¬ 
ment, we direct the court’s attention to the well-established 
rule that the question of the extent and manner of cross- 
examination for the purposes of testing the credibility and 
recollection is wholly within the discretion of the trial court 
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and not subject to appellate review except in case of gross abuse 
of that discretion. Lindsey v. United States, 133 F. 2d 368, 
370 (App. D. C., 1942 ); Rea v. Missovri, 84 U. S. 532 (17 Wall. 
532), 21 L. Ed. 707, 709; Storm v. United States, 94 U. S. 76, 
85, 24 L. Ed. 42; Blitz v. United States, 153 U. S. 308, 312; 38 
L. Ed. 725. 

It should be noted that the court was exceedingly generous 
in permitting a wide range of cross-examination of the mem¬ 
bers of the Committee in testing their recollection of the occa¬ 
sion on March 1,1947, when appellant testified. For example, 
the direct testimony of Congressman Hartley, chairman of the 
Committee, extended from page 169 to page 176 of the tran¬ 
script, 7 pages, while the cross-examination extended from page 
176 to page 223,47 pages, during which he was asked every con¬ 
ceivable question to test the accuracy of his memory, including 
reference to meetings of the Committee on many other days 
both before and after March 1,1947. 

Thereafter, appellant subpoenaed Mr. Hartley (Tr. p. 222) 
and recalled him as his own witness (Tr. pp. 1129-1161, 32 
pages), during which he utilized the defendant’s Exhibit 6, 
the Committee minutes of all its open sessions, which were pro¬ 
duced by Mr. Roberts, Clerk of the House of Representatives, 
in response to appellant’s subpoena duces tecum and received 
in evidence on appellant’s offer (Tr. p. 1263). In this inter¬ 
rogation he went into a wide range of questions relating to other 
meetings of the Committee (Tr. pp. 1129-1135) and then at¬ 
tempted to use the printed volume of Committee testimony, 
volume 3, which preceded volume 4 (Govt. Ex. 5). This 
volume 3 recorded such testimony taken on eight days from 
February 20 to February 28, 1947, and was marked as defend¬ 
ant’s Exhibit 7 for identification (Tr. p. 1155). Upon objec¬ 
tion by the Government on the ground that it was irrelevant 
matter, the court stated: “The greatest trouble, I think, is 
that it is an impeachment on immaterial matter” (Tr. p. 1137). 
Nevertheless, the court overruled the objection, saying, “Well, 
if the examination doesn’t take too long I will permit it,” and 
on it went for 24 pages more (Tr. 1161). 

This reference is made to illustrate and to demonstrate that 
the court gave the widest latitude to the cross-examination of 
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Committee members. There was nowhere any curtailment by 
the court that could prejudice the appellant, and it is obvious 
that there might have been justifiable limitations placed by the 
court on the breadth and scope of the cross-examination. Be¬ 
sides Mr. Hartley, a similar situation arose in the cross- 
examination of most of the .other Committee members, refer¬ 
ence in the transcript to which is as follows: Schwabe, pp. 
232-247; Gwinn, pp. 252-262; Kersten, pp. 266-274, 288-293; 
Nixon, 278-288; Smith, pp. 297-307; Kearns, pp. 310—319; 
Lesinski, pp. 337-347; Brehm, pp. 351-358; Fisher, pp. 362- 
374; Kennedy, pp. 379-384; Hoffman, pp. 412-439, 440-443; 
McCowen, pp. 446-460. 

It is apparent from a most casual examination of these 
references that the appellant was given the widest latitude 
in these cross-examinations and that the court was far more 
generous in exercising the judicial discretion which might 
properly have substantially limited it. 

On page 12 of his brief appellant attempted to liken this 
refusal to admit the transcript of prior testimony to the rule 
that when one party introduces part of a document, the other 
party may, if he wishes, introduce the balance. There is no 
analogy to the instant case in either his statement or in the 
decisions he cites. Exhibit 5 is not a single document. It 
is a printed transcript of the testimony of many witnesses, 
each of which is separate and distinct from all the others; and 
while each may perhaps be regarded as a document, each is 
entirely collateral to each of the others. The Government 
offered in evidence only certain portions of the transcript of 
appellant’s testimony (Tr. pp. 328-331) which contained the 
record of his oath and of the specific questions and answers 
on which the charges of perjury are based. At a later point 
in the trial the appellant offered the balance of appellant’s 
testimony, and it was properly admitted because it was part 
of the same testimony given at the same time by the same 
witness. But, as above stated, the testimony of other wit¬ 
nesses is a very different matter and is entirely collateral and 
irrelevant. 
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Point II 

Appellant was not prejudiced by the refusal of the House of 
Representatives to permit the production of the minutes of 
the executive sessions of the House Committee on Education 
and Labor 

In connection with this point, the court’s attention is re¬ 
spectfully directed to pages 1041-1042, 1048, 1051-1059, and 
1295-1297 of the typewritten transcript of the proceedings 
in the trial court. 

Appellant’s complaint (Br. pp. 12-22) concerning the re¬ 
fusal of the House of Representatives to permit its clerk to 
produce and make available the minutes of the executive ses¬ 
sions of the House Committee on Education and Labor is based 
solely upon the theory that the alleged minutes for the execu¬ 
tive session held immediately following appellant’s testimony 
on the afternoon of March 1, 1947, were in existence and rele¬ 
vant and necessary to his defense. He does not contend that 
the minutes of any other executive session of the Committee 
were relevant or necessary to his defense, nor did he so con¬ 
tend at the trial (Tr. 483). His argument is that the minutes 
of the March 1, 1947, executive session might have corrobo¬ 
rated certain testimony relating to the existence or nonexistence 
of a quorum at the time he gave his perjured testimony. 

The short and complete answer to this argument is that the 
record conclusively shows that no minutes were kept of the 
executive session of March 1,1947. The House of Representa¬ 
tives passed a resolution in which it was stated that “nothing 
occurred of sufficient importance in that executive session of 
said Committee on Education and Labor on the afternoon of 
March 1,1947, to justify the entry of a minute of said meeting 
and no minutes of said executive meeting were made.” This 
resolution was passed by the House of Representatives in re¬ 
sponse to the subpoena which had been issued calling for the 
production of the minutes of the executive sessions of the Com¬ 
mittee and was admitted in evidence as Government Exhibit 
19 (Tr. 1048, 1053-1057). Moreover, the Clerk of the House 
of Representatives, Ralph R. Roberts, who is the custodian 
of the minute book of the Committee on Education and Labor 
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and to whom the law requires all committee papers to be given 
at the end of the Congress, 2 testified that he had examined 
the minutes of the executive sessions of the Committee on 
Education and Labor and did not find any minutes of the 
executive session of that Committee held on March 1, 1947 
(Tr. 1051,1052,1053,1058-1059). Congressman Lesinski also 
testified that the minute books of the Committee on Educa¬ 
tion and Labor of the 80th Congress were, according to the 
rules of the House, in the custody of the Clerk (Tr. 1041-1042), 
but offered to have the book in question brought to his office 
and to permit appellant’s attorney to “take a look at it” (Tr. 
1042), thus affording appellant’s attorney an opportunity to 
satisfy himself that there were no minutes of the executive 
session of March 1, 1947. Representative Hoffman testified 
that “there are no minutes of record” of the executive session 
held March 1, 1947 (Tr. 1296-1297). Hoffman presided at 
that session (Tr. 1295). 

As previously pointed out, appellant makes no showing or 
claim that the minutes of any other executive session of the 
Committee were necessary or relevant to the case. Since these 
documents were not evidence, they were not subject to inspec¬ 
tion by appellant, and their production could not be required 
under subpoena duces tecum. Documents are not subject to 
inspection for the mere reason that they will supply a clue 
whereby evidence can be gathered, or for use in refreshing the 
recollection of a witness. United States v. Aluminum Co. of 
America, 1 F. R. D. 62, 64 (S. D. N. Y.). See Bovrman Dairy 
Co. v. United States, — U. S. —, 71 S. Ct. 675. Since there is 
no proof or even a suggestion that any of these other executive 
sessions were held on March 1,1947, there is no reason to be¬ 
lieve they would shed any light on the issue of whether a 
quorum was present when appellant gave the perjurious testi¬ 
mony, or upon the question of his guilt or innocence. Only 
evidence may be subpoenaed, and evidence consists wholly of 
proof which is admissible. See Kring v. Missouri, 107 U. S. 
221, 231-232. 

* See Rule XXXVII, Rules of the House of Representatives. See Act of 
August 2,1946, ch. 753, Title I, Sec. 140, 60 Stat. 833. 
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It is suggested that even if there were minutes of the execu¬ 
tive session of the Committee held March 1, 1947, they would 
not have been admissible in evidence, since they would not 
have related to who was present at the time appellant testified 
falsely, but as to who was present at a subsequent event, and 
therefore not competent to show there was not a quorum at the 
time the perjured testimony was adduced. Moreover, as 
pointed out in the counterstatement, supra, p. 3, appellant 
cross-examined each Congressman concerning his recollection 
of the executive session and received a number of varying re¬ 
sponses. In view of the testimony of the Congressmen on this 
matter, it is difficult to understand how appellant could possibly 
have been prejudiced by the failure to produce the minutes 
even if they in fact existed. 

Since appellant does not even pretend that the minutes of 
other executive sessions were admissible or were necessary in 
any way to his defense, and since there were no minutes of the 
executive session for March 1, 1947, he was not in any way 
prejudiced by the refusal of the House of Representatives to 
permit the Clerk of the House to produce the minute book, and 
there is no need to discuss the problem of whether or not the 
House was legally justified in its action. 

Point III 

The admission of Government Exhibit 19 in evidence was not 

prejudicial 

In connection with this point, the court’s attention is respect¬ 
fully directed to pages 1041-1042, 1048, 1051-1057, 1295-1297 
of the typewritten transcript of the proceedings in the trial 
court. 

Appellant argues (Br. pp. 22-24) that it was improper for the 
trial court to admit in evidence Government Exhibit 19, which 
was a resolution by the House of Representatives relating to 
the minutes of the House Committee on Education and Labor 
for the 80th Congress, but he does not attempt to explain in 
what manner he was prejudiced thereby. 

The exhibit in question was a resolution adopted by the 
House of Representatives setting forth, among other things, 
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a statement of fact concerning the House’s own records. Since 
the minutes of the Committee on Education and Labor were, 
under the rules of the House, records of that body itself and 
in the control and custody of its clerk, the House could prop¬ 
erly certify as to what they did or did not contain. More¬ 
over, since the fact to be proved was the lack of a record, the 
House Resolution was admissible under the provisions of Rule 
27, Federal Rules of Criminal Procedure, and its companion, 
Rule 44, Federal Rules of Civil Procedure, which provide that 
a written statement signed by an officer having custody of an 
official record that, after a diligent search, no record of a speci¬ 
fied tenor is found to exist in the records of his office, is admis¬ 
sible if properly certified. Under the circumstances here 
involved, the guarantee of the truthfulness and accuracy of 
the statements set forth in the House Resolution is high, since 
it may be presumed that the House would neither deliberately 
and solemnly lie about the condition of its records, nor enact 
such a resolution without carefully informing itself as to the 
true facts. Thus the court properly accorded the resolution 
the dignity to which it was entitled as an act of the legislative 
branch of the Government. 

Moreover, as we pointed out supra page 4, this was not the 
only evidence on the point, since two other witnesses posi¬ 
tively testified that there were no minutes of the executive 
session of March 1, 1947, and appellant has not pointed out 
any testimony to the contrary. One of these witnesses was 
the Clerk of the House of Representatives, who was the legal 
custodian of the records in question and therefore a competent 
witness as to the nonexistence of the minutes in question. 
This testimony was obviously admissible, as the witness had 
examined the minute book. Shore v. United States, 56 F. 2d 
490, 61 App. D. C. 18, cert, denied, 285 U. S. 552; Randall 
v. United States, 148 F. 2d 234 (C. A. 5), cert, denied, 325 
U. S. 885. Since appellant’s attorney was accorded an oppor¬ 
tunity to look at the minute book containing the minutes of 
the executive sessions of the Committee but refused to avail 
himself of the opportunity (Tr. 1042), it is suggested that he 
was more interested in creating a possible ground for appeal 
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than in informing himself about what was contained in the 
minute book. 

When the interest of the legislative branch of the Govern¬ 
ment and of the public in general in the secrecy of legislative 
proceedings is balanced against that of appellant, it is ap¬ 
parent that the court was correct in receiving the House Reso¬ 
lution and the testimony of the witnesses in evidence. Since 
there was no countervailing evidence on this issue, it is dif¬ 
ficult to perceive just how appellant was prejudiced by the 
failure to produce the books themselves. 

Point IV 

The presence of Thomas L. Owens, a deceased member of the 
Committee, at the afternoon session of the Committee on 
March 1 , 1947, when the appellant testified was clearly and 
properly proved both by the transcript of his testimony in 
the first trial and by the testimony of his fellow Committee 
members who remembered that he was present 

In connection with this point, the court’s attention is re¬ 
spectfully directed to pages 384-397, 401-404, 296, 310, 336, 
361-362, 175-176, 251-252, and 446 of the typewritten tran¬ 
script of the procedings in the trial court, and also to Gov¬ 
ernment’s Exhibit No. 6. 

Congressman Owens testified at the first trial of this case, 
and a transcript of that testimony was offered by the Govern¬ 
ment and, over appellant’s objection, received in evidence at 
the instant trial, as Government’s Exhibit 6 (TV. pp. 401-404). 
The transcript of this testimony was proved by the testimony 
of Jeanette Rawls, the court reporter of the first trial. The 
accuracy of the transcript was conceded by appellant’s attorney 
(Tr. p. 386) but he objected to its admission in evidence (ap¬ 
pellant’s brief, pp. 25-28) on the ground that the issues were 
not identical in the two trials. He bases this claim on the 
holding of Judge Curran in the first trial that the Government, 
to prove a quorum, need only prove that at least thirteen mem¬ 
bers of the Committee were present when the afternoon session 
of March 1, 1947, convened and that no suggestion of lack of 
a quorum was made by anyone during the course of the session 
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and that, in the light of the Supreme Court’s decision, at the 
second trial proof was necessary to show that at least thirteen 
were physically present when the appellant was sworn and 
testified to the perjurious statements. He insists that this 
means that the issues were not the same in the two trials. He 
charges, further, that on account of this difference he was not 
accorded a full opportunity to cross-examine the witness. An 
examination of Government’s Exhibit 6 will show that there 
was no restriction on the cross-examination of Congressman 
Owens in the effort to attack the credibility and recollection of 
the witness. 

We believe that the position taken by appellant in his charge 
that Exhibit 6 was improperly admitted in evidence is not well 
taken because (1) the same indictment was before the court 
in each trial, (2) the same alleged criminal acts or transactions 
were involved, and (3) all the issues were substantially similar. 
Our view that the testimony of the deceased witness was admis¬ 
sible on account of these elements of similarity is supported by 
the following Federal cases: Mattox v. United States , 156 U. S. 
237; United States v. Penn., Fed. Cas. No. 16025; Shaw v. 
United States, 1F. 2d 199 (C. A. 8). 

Certainly the issue was the same at both trials, so far as the 
witness Owens was concerned. The question was whether he 
was present when appellant testified: In the first trial the 
court held in effect that he must have been there because he 
testified that he was present when the Committee convened in 
the afternoon and he was presumed to have remained through¬ 
out the session. In fact, he testified in response to Mr. Rogge’s 
question on cross-examination that he was “there for the entire 
session on Saturday.” In the second trial the issue was iden¬ 
tical, viz, whether he was there when the appellant testified. 
There was no difference in the issue, only a difference in the 
required method of proof. 

Further, the admission in evidence of the deceased witness’ 
former testimony furnished only cumulative evidence of his 
presence when appellant testified before the Committee. Each 
of the members of the Committee who testified at the instant 
trial was asked in direct examination if he remembered whether 
Congressman Owens was present at the time the appellant tes- 
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tified. A period of almost three years had elapsed since the 
date of appellant’s appearance before the Committee, yet four 
of these witnesses testified in the most certain terms that Owens 
was present (Tr. Smith, p. 296; Kearns, p. 310; Lesinski, p. 336; 
Fisher, pp. 361-362). Others testified that to the best of their 
recollection he was there or were quite sure he was (Tr. Hartley, 
pp. 175-176; Gwinn, pp. 251-252; McCowen, p. 446). 

Point V 

Appellant was properly indicted under the District of Co¬ 
lumbia perjury statute (Section 22-2501 of the District of 
Columbia Code) 

Appellant reiterates by reference (Br. p. 28) his argument 
on his former appeal that he was improperly indicted under 
the District of Columbia Code. This matter was fully briefed 
and argued on the former appeal and has been decided ad¬ 
versely to appellant. Christo ft el v. United States, 84 U. S. 
App. D. C. 132,171 F. 2d 1004. Moreover, that decision is in 
conformity with the previous decisions of this court in Meyers 
v. United States, 84 U. S. App. D. C. 101, 171 F. 2d 800, 812, 
cert, denied, 336 U. S. 912; O’Brien v. United States, 69 App. 
D. C. 135, 136, 99 F. 2d 368; and Behrle v. United States, 69 
App. D. C. 304, 100 F. 2d 714. 

Point VI 

The questions propounded to the appellant and his answers 
thereto, alleged as the bases for the charges of perjury, were 
material to the inquiry being conducted by the Committee. 
The question of materiality is one of law, and the court prop¬ 
erly so charged the jury 

In connection with this point, the court’s attention is respect¬ 
fully directed to the following pages of the transcript: 154-155, 
171-172,1529. 

The investigation being conducted by the Committee on 
March 1, 1947, was pursuant to Resolution'111 of the House 
of Representatives (Tr. pp. 154-155), which authorized the 
Committee “to conduct thorough studies and investigations 
relating to matters coming within the jurisdiction of such com¬ 
mittee under Rule XI (1) (g) of the Rules of the House of 
Representatives.” This rule is set forth in Section 121 of the 
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Legislative Reorganization Act of 1946, approved August 2, 
1946 (Public Act 601, 79th Cong.), which referred to the 
Committee on Education and Labor matters relating to educar- 
tion and labor generally. 

It was by virtue of these powers that the Committee con¬ 
ducted extended hearings, including that on March 1, 1947, 
that culminated in the drafting by the Committee of the 
amendments to the National Labor Relations Act, which sub¬ 
sequently became the so-called Taft-Hartley Act. 3 

The purposes of the inquiry were explained to an earlier 
witness, and at the time appellant was sworn by the chairman, 
Congressman Hartley, he was asked whether he had heard 
that statement of the purposes and he replied in the affirma¬ 
tive (Govt. Ex. 5, pp. 2049, 2079; Tr. pp. 171-172). This 
statement of the purposes of the inquiry by Chairman Hartley 
already appears in this brief, supra, pp. 1-2. The connection of 
the witness and other labor leaders relative to their member¬ 
ship in or affiliation with Communist organizations can hardly 
be regarded as immaterial, especially in view of the provisions 
which were later included in the Taft-Hartley Act requiring 
labor officials to disclose membership in or affiliation with such 
organizations. 4 

It is well settled that the question of materiality in perjury 
cases is one of law for the court. See Sinclair v. United States, 
279 U. S. 263; Travis v. United States, 123 F. 2d 26S, 270; 
hose v. United States, 49 F. 2d 241. 

In compliance with this rule of law the court carefully and 
properly charged the jury on the question of materiality (Tr. 
1529). 

It was certainly well known to the appellant at the time he 
testified that the questions propounded to him related to the 
causes of labor disputes, work stoppages and strikes, the 
methods of procedures followed by those engaged in those activ¬ 
ities, the purposes they had in mind, and their connection 
or lack of connection with organizations, associations or groups 
which were or might be engaged in subversive activities, as 
alleged in the indictment. The statement of Congressman 
Hoffman set out on page 29 of appellant’s brief could not 

’Public Law No. Ill, 80th Cong., 1st sess., c. 120 (adopted June 23, 
1947); 61 Stat. 136; 29 U. S. C. § 141 et seq. 

4 29 U. S. C. 8 159 (h); 61 Stat. 143. 


20 


affect the materiality of the interrogation, especially in view of 
the fact that his attention had been directed to the purposes 
of the inqury at the very inception of his testimony. 

CONCLUSION 

In each of the two trials of this case the evidence was over¬ 
whelming to prove that appellant deliberately falsified in 
his testimony before the Committee of Congress, and in each 
trial it was abundantly evident that there was a quorum of the 
Committee present when he so testified, even though the 
Supreme Court held that the manner of proving the quorum 
in the first trial was inadequate. 

The able and astute counsel for appellant made no substan¬ 
tial contest of the falsity of this testimony but interposed only 
the most unsubstantial, specious, and highly technical defense 
relating to the question of quorum, in the hope that some re¬ 
versible error might be injected into the record. In this effort, 
the trial court preserved for the appellant every right to which 
the law entitled him. Therefore, he was convicted by the jury, 
and the record was so convincing of his guilt that Hie court 
denied him bail on appeal. 

With this history of the case, we believe the provisions of 
Section 2111 of Title 28, U. S. C., are particularly applicable, as 
follows: 

On the hearing of any appeal or writ of certiorari in 
any case, the court shall give judgment after an ex¬ 
amination of the record without regard to errors or 
defects which do not affect the substantial rights of the 
parties. 8 

In the case of Kotteakos v. United States, 328 U. S. 750, the 
Supreme Court presents a comprehensive discussion of the effect 
of and the proper consideration to be given to Section 269 of the 
Judicial Code. It is pointed out that the salutary policy em¬ 
bodied in the section was adopted by Congress after long agita¬ 
tion under distinguished professional sponsorship in order to 
defeat and correct the widespread conviction that criminal trial 
had become a game for sowing reversible error in the record, 

* This section of the revision of Title 28 reenacts the provisions of Section 
269 of the Judicial Code. Also see Role 52 (a) of the Rules of Criminal 
Procedure for a similar restatement of Section 269. 
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only to have repeated the same matching of wits when a new 
trial had thus been obtained. Beginning on page 759 of the 
report, the Court says: 

In the broad attack on this system great legal names 
were mobilized, among them Taft, Wigmore, Pound 
and Hadley, to mention only four. The general object 
was simple. To substitute judgment for automatic ap¬ 
plication of rules; to preserve review as a check upon 
arbitrary action and essential unfairness in trials, but 
at the same time to make the process perform that func¬ 
tion without giving men fairly convicted the multi¬ 
plicity of loopholes which any highly rigid and minutely 
detailed scheme of errors, especially in relation to pro¬ 
cedure, will engender and reflect in a printed record. 

The task was too big, too various in detail, for par¬ 
ticularized treatment. Cf. Bruno v. United States, 308 
U. S. 287,293. The effort at revision therefore took the 
form of the essentially simple command of § 269. It 
comes down on its face to a very plain admonition: “Do 
not be technical, where technicality does not really hurt 
the party whose rights in the trial and in its outcome 
the technicality affects.” It is also important to note 
that the purpose of the bill in its final form was stated 
authoritatively to be “to cast upon the party seeking 
a new trial the burden of showing that any technical 
errors that he may complain of have affected his sub¬ 
stantial rights, otherwise they are to be disregarded.” 

On the record the appellant was properly convicted, and we 
respectfully submit that the judgment should be affirmed. 

James M. McInerney, 

Assistant Attorney General, 
George Morris Fay, 

United States Attorney, 

John S. Pratt, 

Special Assistant to the Attorney General, 

James W. Knapp, 

Attorney, Department of Justice, 
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Harold Roland Christoffel, Appellant, 

v. 
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for the District of Columbia 


APPELLANT’S REPLY BRIEF 


POINT I 

The Testimony of Thomas Was Relevant and Material 
to the Issues in the Case. 

In Appellant’s Main Brief, at pages 7 through 12, it 
was argued that it was error for the trial court to ex¬ 
clude as irrelevant, evidence which would tend to show 
which of the members of the House Committee were 
present at the time when Thomas testified—a time im- 
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mediately preceding the administering of an oath to 
Christoffel. The Government in its brief asserts that 
“the questions concerning who was present when Thomas 
testified before the Commission were wholly collateral, 
possessed little if any probative value . . . The issue 
before the court was who was present when appellant 
testified falsely. Thomas’ testimony was completed about 
one hour before this event occurred” (Appellee’s Brief, 
pp. 8-9). 

Appellant submits that appellee’s statement of “the 
issue before the court” is erroneous if not disingenuous. 
The issue before the trial court and before the instant 
court is, rather, whether a q uo rum w as present when 
Christoffel was swor n, as well as when ce testified. For' 
the statute pursuant to which the instant prosecution was 
in stituted and maint ained defi nes as a L material element 
of th e crime of perjury, the taking of. “an oath or’ 
affirmation before a 'competent tribunal~officer or person 
! . . . 77 (Title 22, § 2501, D. C. Code), an d unde r the 
decision of the Supreme Court in Christoffel v. United 
States , 338 XT. S. 84, this m eans that a quorum~of the 
House Committe e was require d to b e present when the 
oath was taken b v ftfiristnffftL Indeed, the Government 
recognized at the trial, and elsewhere in its brief on the 
instant appeal continues to recognize, that the question 
is whether a quorum was present “when the appellant 
was sworn and testified” (See Appellee’s Brief, pages 
2,3). 

As it was incumbent u pon^the prosecution to establish 
the presence of a quorum at th e time when Christoffel 
was sworn, the relevancy a nd materiality of who was 
present when Thomas testified becom es immediately ap¬ 
parent. In fact, while the Government argues labor¬ 
iously that the alleged time lapse between Thomas’ testi¬ 
mony and the allegedly perjurious testimony of Chris¬ 
toffel was so great as to render irrelevant evidence as to 
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which members vrere present when Thomas testified,Jhe 
Government does not, because it _ eannot ? disp ute th at evi¬ 
dence showing which members of th e Hqmrp Cnrnmitfpfr 
were present when Tho mas testifi ed is directly and s.ub-. 
stantia llv relevant and material to prove who was pres¬ 
ent when Christoffel was sworn. See Henderson v. Mown, 
47~App. D. C. 174; ISLRB v. National Motor Bearing Co., 
105 F. 2d 652, (C. A. 9); Dvmbar v. Commissioner, 119 
F. 2d 367 (C. A. 7). 

POINT n 

I 

It Was Prejudicial Error for the Trial Court to Sustain 
the Refusal of the House of Representatives to Pro¬ 
duce the Minutes of the Executive Sessions of the 
House Committee and it Was Further Prejudicial 
Error to Admit in Evidence in Lieu Thereof Govern¬ 
ment Exhibit 19. 

Immediately following the alleged perjurious testimony 
of Christoffel, the House Committee went into executive 
session. The Legislative Reorganization Act of 1946 
(Part 3, § 133(b)) requires that minutes be taken of 
such meetings. At jgages l2_through 24 of his Main Brief, 
appellant argued that it was error for the trial court to 
sustain the acti on* of thjT bouse" of Representatives in 
its refus aL to., produce the minu t e boo k wherein minutes 
of any such meeting s would appear and appellant furt her 
argued that it was prejudiciaLerror to admit in evidence 
as Government Exhibit 19 a resolution of t he House of 
Representatives which purported to state that no minute 
f or sai d _exec utive session was made or~en tered., The 
Government, at page 14 of its brief upon the instant ap¬ 
peal, finds that “there is no need to discuss the problem 
of whether or not [sic] the House was legally justified in 
its action”. Instead, the Government contends that the 
error, if any, made by the trial court with respect to the 
refusal of the House of Representatives to comply with 
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the subpoena duces tecum ordering the production of the 
minute book was non-prejudicial. The argument of ap- 
pellee runs a s follows: the only minute in the minute 
book of anv re leva ncy or mate riality would be that of 
the executive session of Mar ch 1. 1947 a nd since, accord¬ 
ing to the House of Representatives, there was no minute 
of that e xecutive session, appel lant suffered no injury 
by the failure to produce the minute book; moreover, ap¬ 
pellant could._np.t_ have been prejudiced by the admis¬ 
sion into evidence of Government Exhibit 19 which did 
no more , .according to the Government, than officially 
certify the absence .of any minute for the executive ses¬ 
sion of March 1, 1947 (cf. Federal Rules of Civil Pro¬ 
cedure, Rule 44(b)). 


Appellee’s argument overlooks the faet that the sub¬ 
poena^ .duces tecum, called for the production not of a 
single entry or of a single minute in the executive ses¬ 
sions min ute bo ok but of the entire minute hoo k. Conse¬ 
quently Government Exhibit 19, e ven if it were other¬ 
wise com petent as _ evidence, was no adequate subsfTfufe 
for the documents requested by the subpo en a. Nor is 
non-compliance with the subp oena justified by the alleged 
non-exi s tence o f ai minute for the executive session of 
March 1. 19 4L _ For the„actual presence in court of the 
minute book for ex aminatio n by counsel an d jury—even 
in the ab sence-of-. an entry f or the executive session of 
March 1, 1947— wasL essential Jhe_-defendant^ .. The 
minute book may ha ve_contained .internal. eviden ce, su ch 
as m isp aginati on or oth er traces of tampering, tending 
to establish that a minute had been made and/or en- 
tered~T oF~'the executive session of Ma rch 1, 1947 but 
thereafter destroyed or otherwise made rmav^ilablp The 
alleged absence of any minute entry for the executive 
session of March 1, 1947 is no more a justification for 
the failure of the House of Representatives to comply 
with the subpoena duces tecum and no less prejudicial 
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than would be the failure of a corporate officer subject to 
a subpoena duces tecum to refuse to produce corporate 
books and records on the grounds that the date and en¬ 
tries which the subpoenaing party contemplated finding 
in those books and records are absent therefrom. The 
dete rmination of the a dmissibil ity and utility of a snb- 
po enaed~docum ent is a matter for the court, not ior the 
c ustodian thereof: the custodian may not refuse to pro¬ 
duce records upon the basis of his views of their ad¬ 
missibility or utTTTtv. y Wigmore ofi'XvT de n~ce' ~(3 ecLJ 
? 2 200(5). Clearly in the hypothetical situation the cor- 
porate officer would be obliged to produce the books and 
records so that the examining party would have a full 
opportunity to inspect the subpoenaed documents to as¬ 
certain whether they contain any internal evidence of 
tampering or other subterfuge and, further, in order that 
the examining party might confront the custodian of the 
books and records with those documents in order to ob¬ 
tain a full explanation for the omissions. 

No lesser obligation to comply with the subpoena call¬ 
ing for the production of the minute book exists here. 
Rule 44(b) of t he Fe deral RuleS—O f Civil Pra ct ice, in - 
cbrporated into the Federal Rules of Criminal Procedure 
ByTRuIe' 27 thereof, which "was enacted in order to facili : 
tate and expe dite presentation of proof, was certainly not 
intended to attenuate and.does not in fact diminish the 
rig ht of an accused to subpoena evidence es sential to 
his defense/ At most it renders “admissible as^evi- 
dence” a statement as to the non-existence” of an official 
reco'Fdlfnd'dbes not foreclose further inquiry into whether 


* It is dubious whether Government Exhibit 19 was, in any 
event, admissible under Rule 44(b). Rule 44(b) requires compli¬ 
ance with Rule 44(a) which specifies that proof of the existence or 
non-existence of an official record or entry must be accompanied 
by an authenticated certificate of the custodian of said record or 
entry attesting to his custodial capacity, tfe 
authentication accompanied Government Exhibit 19. 
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or why such records does_in_ facL-not exist—an inquiry 
which was fr ustrated by the court below to .the. substan¬ 
tial prejudice of the defense. 


POINT m 

The Errors Complained of Herein Are Neither Trivial 
Nor Minimal Within the Meaning of Title 28, Section 
2111, of the United States Code But Instead Affect 
“the Substantial Rights of the Parties”** 

At pages 20 to 21 of the brief for appellee upon the 
instant appeal the Government suggests that the errors 
here complained of are of such trivial nature so as to 
come within the scope of 28 U. S. C. § 2111. According 
to the Government-, the factual evidence concerning the 
alleged falsity of Christoffel’s testimony and the presence 
of a quorum when he was sworn and testified is so “over¬ 
whelming’ ’ that this Court may properly disregard the 
errors into which the appellee seems to consider the trial 
court may have been induced by the “able and astute 
counsel for appellant” (Appellee’s Brief, p. 20). Neither 
the Supreme Court of the United States nor this Court 
appear to share appellee’s notion as to the substantiality 
of the alleged errors committed by the trial court. Thus 
after the first trial, wherein the evidence submitted by 
the defense to prove the non-existence of a quorum was 
certainly no more persuasive than the evidence submitted 
thereon in the second trial, the Supreme Court of the 
United States stated: 

“Evidence was adduced at the trial from which a 
jury might have concluded that at the time of the 
alleged perjurious answers less than a quorum—as 


** In connection with this point the Court's attention is respect¬ 
fully directed to pages 175, 182-186, 198,199, 382-384, 418, 419, 938- 
948, 1107-1113, 1134-1145, 1158, 1159, 1194-1256, 1314-1316 of the 
typewritten transcript of proceedings in the Trial Court. 
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few as six—of the Committee were in attendance’ \ 
Christoffel v. United States, 338 U. S. 84, 86. 

And at the conclusion of the second trial this Court 
deemed the questions herein presented sufficiently to af¬ 
fect substantial rights so as to warrant the granting of 
bail and, indeed, to warrant the allowance sua sponte of 
the instant appeal although the time to file the record 
on appeal had elapsed. Christoffel v. United Stales, 190 
Fed. 2d, 585. 

Moreover, the contention by appellee that the evidence 
of the existence of a quorum is so clear as to warrant 
disregard of errors which may have been committed on 
the introduction and exclusion of evidence makes it ap¬ 
propriate at this time to review the evidence on the 
quorum question so that this Court may appreciate fully 
the inadequate nature of the proof submitted by the 
Government to prove the existence of a quorum and the 
substantial prejudice suffered by the appellant as a re¬ 
sult of the erroneous evidential rulings limiting the dis¬ 
proof of a quorum by the defense. 

The Governm ent asserts that 13 me mbers of the H ouse 
Commit tee ‘ 't estified - in the most posit ive and certain 
te rms that each was present when the a ppel lant was 
sworn and testified” (Brief for Appellee, p. 2). This 
assertion must be evaluated in the light of the principal 
question in this case. i.e. T whether a quorum of the 
House Co mmittee a -hfmr —a. few 

minutes before 5 o’clock—on a snowy Saturday after¬ 
noon, March 1, 1947. And this conte ntion must he_eval- 
uated, furt her , against the background of the circum¬ 
stance that there were but 14 Congressman present at 
" the~~begihni ng_of^ the session at 2:15 p. m. and at most 
but 10 — ind the Chairman present (already less than a 
quorum) during the questioning of Mr. R. J. Thomas, 
the witness who immediately preceded Christoffel. 








8 


Former Representative Fred H. Hartley, Jr., was one 
of the 13 who, according to the Government “testified in 
the most positive and certain terms” that he was present 
when Christoffel was sworn and when he gave the alleged 
perjurious testimony. Government Exhibit 5 at p. 2100 
shows, however, that when the House Committee went 
into executive session at 5:00 p. m., a few minutes after 
Christoffel gave the allegedly perjurious testimony, Rep. 
Clare Hoffman, not Rep. Hartley, the Chairman of the 
Committee, was in the Chair. We submit this is ex¬ 
plicable only by the fact that Rep. Hartley was not pres¬ 
ent at the Committee hearing at 5:00 p. m. Where was 
Rep. Hartley? He had gone back to his hotel, the Am¬ 
bassador, probably to get ready to go to the 24th Annual 
White House Correspondents’ Dinner. Nearly everyone 
of consequence in Washington attended this dinner. Pres¬ 
ident Truman was there. General Eisenhower was there. 
So were the then Chief Justice and members of the Su¬ 
preme Court and the members of the Cabinet. Rep. 
Hartley was one of the invited guests to this dinner, as 
well as Rep. John F. Kennedy, another of the 13. Hart¬ 
ley was listed at Table 26, Seat 4; Kennedy at Table 7, 
Seat 8 (Tr. pp. 947, 948). However, neither one of them 
could remember this event. At first Hartley testified 
“. . . I am certain that had I received an invitation, I 
probably would have accepted.” (T. 182). Later on he 
admitted that White House Correspondents Annual Din¬ 
ners were rather important affairs and that he believed 
he would remember if he had been to one. “There was 
a Grid-Iron Dinner which I attended, at which General 
Eisenhower and the President were present. I do not 
recall attending that dinner [White House Correspond¬ 
ents Dinner] at all, although my name is listed there” 

(Tr. pp. 1144, 1145). 

At the first trial in 1948, when the trial Judge ruled, 
erroneously, that it made no difference whether a quorum 
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was present when Christoffel was sworn and when he 
testitfied, Hartley admitted that he left before the execu¬ 
tive session. At the second trial he gave a different 
story. He stated: 

‘‘A. I am not certain whether I was in the room or 
not. I turned the Chair over to Mr. Hoffman late 
in the afternoon and I am not certain whether I left 
the room or went to talk with someone in the room. 
My memory is not clear on that, 

Q. Don’t you recall saying before that you left be¬ 
fore the executive session took place? I asked you 
about that. 

A. I do recall saying that; yes.” ((Tr. p. 185) 

His limpid effort to reconcile his inconsistent testimony 
was unconvincing: 

“Q. Now which way is it. You are giving a dif¬ 
ferent story today. 

A. No, I am not. I said I left, but I didn’t say 
that I left the room, although, frankly, that may 
have been the case.” (Tr. pp. 185, 186) 

Hartley made another admission which establishes 
that he was not present when Christoffel gave the an¬ 
swers which the Government alleges to be false. Hartley 
admitted that after he got back to his hotel on March 1 
he received a telephone call from the counsel for the 
House Committee asking whether the Committee should 
provide funds for Christoffel so that he could stay over 
from Saturday until Monday (Tr. 198, 199). This call 
took place shortly after 5:00 o’clock. If he received this 
call he could not possibly have been present when Chris¬ 
toffel gave the answers of which the Government com¬ 
plains. 

Another detail, and details have a way of doing this, 
belies Hartley’s statement. Rep. Hoffman was the one 
who asked the questions of Christoffel, the answers to 
which the Government contends were false. For this 
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purpose, Hoffman used a prepared, typewritten set of 
questions. There was only one chair between Hoffman 
and Hartley. Hartley could not recall seeing Hoffman 
use a prepared typewritten set of questions (Tr. 1158, 
1159). The reason: he was not there. 

Hartley also testified that he knew “there was a quo¬ 
rum present, [when Christoffel was sworn and testified] 
because I made it a rule to see that there was a quorum 
present It is on that that I base my answer” (Tr. 
175). Yet the record shows, and Hartley finally had to 
admit, that there were repeated instances when a quorum 
was not present (Tr. 1134-1141). As against Hartley’s 
testimony thus based on a faulty premise, two independ¬ 
ent witnesses, Mr. Fred L. McStroul and Mrs. Nellie 
Israel, testified that Hartley was not there at the time 
of the alleged perjurious answers (Tr. pp. 1110, 1197, 
1199, 1208) and that only a handful, about six Committee 
members, were present at that time (Tr. pp. 1109-1112, 
1197-1199, 1202, 1205-1219, 1244-1246). 

The late Rep. John Lesinski was another of the 13. But 
Lesinski himself admitted that when Thomas, the witness 
who immediately preceded Christoffel, left the rostrum he, 
Lesinski, accompanied him out into the corridor and had 
a discussion with him there “for a while” (T. 343). If 
so, he was not present when Christoffel was sworn. 

Then, according to Lesinski’s story, he returned but did 
not go back to the rostrum. Instead, he sat down at a table 
with newspaper reporters (T. 343). According to the 
independent witness, Fred L. McStroul, shortly before 
Christoffel gave the answers the government alleges to 
be false, Lesinski was nowhere to be found (Tr. pp. 1108, 
1109). Mrs. Israel, another independent witness, also testi¬ 
fied that Lesinski was not there at this time (Tr. pp. 1198, 
1199,1213, 1214). 
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The late Rep. Lesinski went on to give testimony that 
Hartley presided at the Executive Session which took place 
at 5 o’clock (T. 344). But the record shows, and Hartley 
himself admitted, that he was not there. The reason Les¬ 
inski made this error is obvious. He was not there either. 

Rep. Richard M. Nixon was another of the 13. Just as 
in the case of Lesinski, he also stated that he left the 
rostrum when Thomas was leaving and had a conference 
with him (T. 280, 281). If so, he was not present when 
Christoffel was sworn. Nixon also did not recall any 
executive session. Appellant submits that the reason for 
this is that Nixon was not there. 

Rep. Max Schwabe was another of the 13. His testimony 
on cross-examination was that his recollection of the inci¬ 
dents in issue was hazy (Tr. p. 242), rather than “positive 
and certain”. 

Rep. Wint Smith was yet another of the 13. He stated 
on cross-examination that he may have left the room dur¬ 
ing the testimony of Thomas (T. 303, 304) thus evoking 
the question whether he was present when Christoffel was 
sworn# Smith, just as Lesinski, placed Hartley at the 
executive session (T. 305, 306), and the reason again is 
obvious. He too was not there. 

Rep. Ralph W. Gwinn was still another of the 13. He 
admitted leaving the room (T. 255). When did he get 
back, if at all? He was another who could not recall the 
executive session (T. 260, 261) probably because he was 
not there. 

Rep. Kennedy, yet another of the 13 “positive and cer¬ 
tain” Congressmen, had many irons in the fire on the 
Saturday in question. He was not only one of the invited 
guests to the White House Correspondents Annual Dinner, 
but also to the marriage of Senator Langer’s daughter to 
David Irwin. Kennedy probably attended both events. 
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The wedding took place at St. John’s Church on the corner 
of 16th and H Streets at 4:30 o’clock on this Saturday 
afternoon, and Kennedy’s sister Eunice was one of the 
bridesmaids (Tr. pp. 938-944, 382-384). The hour of 4:30 
is very close to the time when Christoffel gave the answers 
of which the Government complains. Kennedy remembered 
going to 16th Street (Tr. p. 383), but when he realized the 
difficulties this got him into he modified his story and said 
it was the reception he went to and not the wedding (Tr. 
pp. 1314-1316). 

Why was it so few Congressmen recalled the executive 
session which w'as held at 5 o’clock? Gwinn could not 
remember it. Nixon could not recall it. And Lesinski and 
Smith, although they would have it appear that they re¬ 
called this executive session, place Hartley as Chairman, 
when it is clear he was not there. 

The testimony of the 13 is in conflict on another point. 
Some said a vote was taken at the time of the executive 
session. Others said there was not a vote. The conflict 
can again be explained in only one way: many of them 
vrere not there. 

That there were only a handful left—a half dozen or 
so—at the time of the executive session at 5 o’clock which 
just followed the answers of which the Government com¬ 
plains, is shown by another little circumstance. Hoffman 
testified that on going into the executive session, the mem¬ 
bers of the Committee left the rostrum on which they were 
seated and gathered in a small huddle at a little reporter’s 
table in front of the rostrum (T. 418, 419). If this is 
what happened, and Hoffman testified that it did, it 
could only be because so few Committee members were 
left. 

The b urden was on thfi Government to prove bevond 
a reasonable doubt that at least 13 members of the Com- 
mittee were actually physically present at tne time when' 
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Christoffel was sworn an d when he gave the answers of 
which the Government complains. The proof which the 
Government adduced falls so far short of this burden 
that the trial court should have directed an acquittal. At 
the very least, the foregoing review of the evidence must 
mak e it appar ent that the errors complained of by ap- 
pellant were individually and collectively preju dicial to 
L’hnstotfel , that tney se riously impaired tne effective^ pres- 
entation of the defense, and that absent sncn errors ~a 
jury could reasonably and would probably havp found th^t. 
a quorum was not present whenChristoffel was sworn and 
Justified. In s hort, tne errors here complained of, in the 
light of Hie entire record, affected substantial^ Tights oT 
Christoffel and if, as appellant contends and as demon¬ 
strated, such errors have been committed herein by the 
trial court the conviction snouia be reversed. 


CONCLUSIONS 

Both on the previous appeal and on this one the gov¬ 
ernment asserted that there was “no substantial contest 
of the falsity of” Mr. Christoffel’s testimony (Appellee’s 
brief, p. 20). We challenge this assertion. In each trial 
the argument to the jury took almost three hours to 
review the government’s case. In Appellant’s Main 
Brief, at page 3, it was indicated that the government’s 
case rested on one who was an ex-criminal, another who 
was an ex-secretary of Gauleiter Mittel-Vest of the Ger- 
man-American Bund, still another who was an ex-commu¬ 
nist, still another who was an ex-Allis Chalmers worker 
and union opponent of Mr. Christoffel’s, and yet others. 

We are prepared to argue the merits of the govern¬ 
ment’s evidence again, for it has none. We are prepared 
to do so now, even as we have argued in this reply, al¬ 
though briefly, the evidence on the quorum point. Ap¬ 
pellant is still of the view that the government has no 









14 


case; that this case should never have gone to the jury. 
We submit that the trial judge should have directed an 
acquittal. 

However, on neither appeal did appellant argue the evi¬ 
dence. The primary reason for this is that reviewing 
courts rarely reverse because a verdict is contrary to 
the weight of the evidence. A second reason in both 
appeals is the fact that it clearly appears, without argu¬ 
ing the evidence, that the defendant has not had his day 
in court 

Under our system, at least, a defendant is entitled to his 
day in court and a fair one. Mr. Christoffel has not 
had it. The judgment of the court below should again 
be reversed. 

Respectfully submitted, 

0. John Rogge, 

401 Broadway, 

New York 13, N. Y., 
Attorney for Appellant. 
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0. John Rogge, 

Murray A. Gordon 
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States (Hnurt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10568 


Harold Roland Christoffel, 

Appellant, 

v. 

United States of America, 

Appellee. 


APPELLANT’S PETTITON FOR REHEARING 

To the Honorable Judges of the United States Court of 

Appeals for the District of Columbia Circuit: 

Appellant respectfully petitions this Court for a rehear¬ 
ing of its decision and opinion of September 18,1952, affirm¬ 
ing the judgment of conviction of the District Court in this 
proceeding. 

I 

Statement 

After the oral argument and submission of briefs in this 
case new counsel were substituted by the appellant. Mr. 
0. John Rogge was discharged by the appellant on Novem¬ 
ber 30,1951, and present counsel were subsequently retained 
in this matter. The long and costly litigation has seriously 
depleted appellant’s funds and present counsel are repre¬ 
senting appellant in the interest of justice without fee. 
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After oral argument and the submission of briefs this 
Court by its own order on November 27, 1951, directed the 
parties to address a supplementary memorandum to cer¬ 
tain basic inconsistencies in appellee’s entire theory of the 
case. Appellee filed such a memorandum with the Court 
and new counsel for appellant prepared and submitted a 
reply. This memorandum was the first opportunity new 
counsel had to address themselves to any of the issues in 
the proceeding, and they were limited by the Court’s own 
direction to those questions raised in the order of November 
27,1951. On April 2,1952, this Court before all the judges 
assembled ordered on its own motion that the case be set 
down for rehearing en banc. The case was subsequently 
scheduled to be heard on May 26, 1952. The order setting 
the case for rehearing en banc did not provide for the filing 
of any supplementary briefs. Several days before the 
scheduled reargument appellant was served with appellee’s 
motion for leave to file an additional brief on the grounds 
inter alia that new government counsel had been assigned. 
Appellee submitted with this motion a brief of some 44 
pages raising questions which for the first time in the pro¬ 
ceeding substantially modified appellee’s theory of the 
case. On the day of reargument, when counsel for the 
appellant appeared before the Court, counsel were notified 
that the order setting the case for reargument en banc had 
been revoked. Counsel was given an opportunity to file a 
reply memorandum directed towards the appellee’s new” 
brief. 

Appellee’s brief of May 21,1952 and this Court’s opinion 
of September 18, 1952 rest upon certain assumptions and 
propositions which counsel for appellant has never had the 
opportunity to argue orally before this Court. The judg¬ 
ment of affirmance rests completely upon assumptions 
which, we respectfully submit, are totally unsupported by 
the record or the relevant law. At the very least the 
opinion rests upon arguments and propositions which never 
have been orally argued to this Court. Elementary prin¬ 
ciples of justice and fairness require that this Court grant 
appellant’s petition for reargument. 
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II 

Appellant’s Position on the Sufficiency of Evidence. 

The Court states in its opinion that “no question is raised 
in this appeal as to the sufficiency of the evidence to sup¬ 
port the verdict which implicitly embodies a finding by the 
jury that the testimony was false * * 

Former counsel for appellant failed to raise in his brief 
on appeal any question as to the sufficiency of the evidence 
to support a finding that the testimony was false. New 
counsel has been handicapped severely by the lack of a copy 
of the transcript of the trial. Nevertheless, counsel believes 
even upon a preliminary survey of the record that the evi¬ 
dence was insufficient in law to support such a jury finding. 
New counsel has never had the opportunity to brief and 
raise this issue before the Court. The two memoranda 
which new counsel have had the opportunity to prepare 
were both limited by direction of the Court to the specific 
evidentiary problems involved in the factual issue of the 
presence or absence of a quorum. On oral reargument new 
counsel was prepared and did intend to ask permission of 
the Court to argue and brief this basic question, hitherto 
omitted by former counsel. However, the order granting 
oral reargument was revoked on that day, depriving counsel 
of that opportunity. Appellant, therefore, respectfully re¬ 
quests in the interests of justice that new counsel be afforded 
an opportunity to brief and argue this question in a prompt 
and expeditious manner before the Court. 
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III 

The exclusion of evidence relating to the presence or 
absence of a quorum at the time of swearing and at the 
time of testimony was prejudicial to the appellant. 

Until less than one week before the date set for oral 
argument the appellee appeared to be proceeding on a 
theory that all the excluded evidence in cross-examination 
and direct examination was collateral to the main issue of 
the trial, and hence properly excluded by the trial court. 
This was the position taken by the appellee in its original 
memorandum, and this was the position taken in its memo¬ 
randum pursuant to the order of November 27,1951. 

New counsel for the appellant argued in their response 
to appellee’s memorandum that the evidence excluded by 
the trial court on these issues was not collateral but perti¬ 
nent and material . This Court in its opinion upholds appel¬ 
lant’s central contention and rules as a matter of law that 
the excluded evidence was “pertinent and therefore not 
collateral”. Instead of reversing the judgment of con¬ 
viction, however, the Court concludes that it was never¬ 
theless within the discretion of the trial judge to exclude 
this evidence. 

We suggest that a re-examination of the relevant law 
and the record before the trial court would reveal the 
internal inconsistency of this conclusion and its resulting 
complete destruction of appellant’s right to a fair trial. 

A. The cases relied upon by the Court require a holding that 
it was error to exclude the pertinent material evidence. 

In its opinion the Court relies upon certain decisions in 
support of the conclusion that although the excluded evi¬ 
dence was pertinent and material, the trial court, never¬ 
theless, had discretion to exclude. The cases cited do not 
support this conclusion, but rather require reargument and 
reversal of the judgment of conviction. 
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The governing case in the District of Colnmbia Circuit is 
Lmdsey v. U. S., 77 U. S. App. D. C. 1,133 F. 2d 368,1942. 
An application of the mle in Lmdsey is completely in con¬ 
flict with the Court’s conclusion in the present appeal. In 
the Lindsey case this Court in an opinion by Judge Stephens 
reversed and remanded a judgment of conviction on the 
ground inter alia that the trial judge had no discretion to 
reject pertinent and material evidence sought to be elicited 
on cross-examination. In Lindsey this Court carefully 
delineated the area of discretion available to a trial judge 
in curtailing cross-examination: 

“It is often stated that the control of cross-examina¬ 
tion is within the discretion of the trial judge, but it is 
only after a party has had an opportunity substantially 
to exercise the right of cross-examination that discre¬ 
tion becomes operative. 

“In respect of such things as needless protraction, 
conduct of an examination in a manner unfair to a wit¬ 
ness, undue inquiry into collateral matters to test 
credibility, and the like, cross-examination is properly 
within the discretion of the trial judge, and there can 
be no reversal except for abuse. But the distinction 
between limitation of cross-examination in such re¬ 
spects and denial of the right of cross-examination is 
clear and well established.” 

The application of this rule to the record in this case 
requires reconsideration by this Court. The Court has 
already ruled that the evidence sought to be adduced was 
• pertinent and material. We do not believe that this Court 
would hold that the attempts to adduce this pertinent and 
material evidence represented “needless protraction” or 
“conduct of an examination in a manner unfair to a witness” 
or “undue inquiry into collateral matters to test credibility”. 
These are the issues which this Court has previously held 
to be those justifying an exercise of discretion. Here the 
Court has openly conceded that questions left unanswered 
were not collateral but material and pertinent. The Lindsey 
case requires not affirmance but reversal. 
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Alford v. U. S., 282 TJ. S. 687, is also relied on by the 
Court. This decision in perhaps even stronger language 
than the Lindsey case requires a reversal in the present 
proceeding. In Alford the Court, by Mr. Justice Stone, 
reversed a judgment of conviction on the grounds of im¬ 
proper exclusion of cross-examination. The defense sought 
to question a prosecution witness as to where he lived. 
The purpose of the question was to show possible bias or 
prejudice. The evidence sought to be elicited by the ques¬ 
tion was thus in no way as directly pertinent and material 
to the central issues in the case as were the questions ex¬ 
cluded in the present proceeding. Nevertheless, the 
Supreme Court held that it was prejudicial error to exclude 
the question. Mr. Justice Stone pointed out that the 
“discretion of the trial court” comes into play in determin¬ 
ing “wdien the subject is exhausted” or to protect a witness 
from questions designed “merely to harass, annoy or humili¬ 
ate him”. No such questions are present in this appeal. 
We do not believe that anyone will seriously contend that 
the evidence excluded by the trial court on the grounds 
that it was immaterial was in fact excluded because the 
“subject was exhausted”, or that the questions were de¬ 
signed to “harass”, “annoy”, or “humiliate” the witness. 
These conditions are simply not present in the record and 
we do not believe that anyone will argue that they are. 
The Alford case requires not affirmance but reversal of this 
conviction.* 

None of the cases relied upon in the Court’s opinion 
support a judgment of affirmance of a conviction based 
upon the exclusion of pertinent and material matter. We 
have been unable to find a single case in this Circuit or 
anywhere else which supports a judgment of conviction 


* In Collazo v. U. S., U. S. App. D. C. —, 196 F. 2d 573, cert, 
denied, 72 S. Ct. 1065 (1952), the evidence excluded was held to be 
“too remote” and hence not pertinent or material. Wright v. United 
States , 87 U. S. App. D. C. 67, 183 F. 2d 821 (1950), involved 
matters “not pertinent to the case” as well as repetition of questions 
“particularly on matters affecting the witness’ credibility”. 
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based upon the exclusion of matter held by the Court itself 
to be pertinent and material, admittedly not “exhausted”, 
but severely curtailed. The decision of this Court thus 
represents a wholly unprecedented departure from the 
normal rules governing the conduct of a fair trial. 

B. The erroneous exclusion of pertinent and material evi¬ 
dence was prejudicially harmful to appellant. 

The opinion of September 18 bases its conclusion that 
the exclusion of pertinent and material evidence was not 
prejudicial upon the assumption that the record contains 
admitted questions similar in part to those excluded by the 
Trial Court. 

Admitting that a number of pertinent and material ques¬ 
tions were excluded, the Court nevertheless points to other 
places in the record where some similar questions were ad¬ 
mitted, either by accident or for the limited purpose of 
testing credibility. 

We do not read the Court’s opinion as contending that 
every excluded question was in fact permitted at another 
point in the proceeding. The record, of course, could not 
bear out such an assumption. The Court does imply in its 
opinion that some of the excluded pertinent questions were 
answered at other points in the record. 

Assuming, arguendo, the presence in the record of such 
evidence, we suggest that this can in no way cure the preju¬ 
dicial harm caused by the admitted exclusion of pertinent 
and relevant questions. On at least 26 different occasions 
during the course of the trial, the trial judge specifically 
upheld the prosecution’s objection to this evidence on the 
ground that it -was immaterial to the issue of whether a 
quorum was in fact present at the crucial moments (Tr. 
pp. 189, 190-192, 200, 203, 207-208, 212, 219, 237, 238, 254- 
255, 256, 259, 299-301, 1164-1165, 1200-1202). Time and 
time again the trial judge reaffirmed his ruling that this 
evidence could not properly be considered in respect to 
the issue of the presence of a quorum. We affix to this 
petition as an appendix examples of the judge’s rulings on 
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this point. These rulings were made in open court in the 
presence of the jury. We suggest that no jury of 12 lay¬ 
men could be fairly expected to consider such evidence in 
connection with the presence or absence of a quorum, in 
view of the judge's clear and constant rulings that such 
evidence was immaterial to the issue of quorum. 

Under the law of this case, as presently acknowledged by 
the Court, the evidence which the appellant sought to ad¬ 
duce in cross-examination and direct examination should 
have been considered by the jury in determining whether 
a quorum was in fact present. In the face of the conduct 
of the trial and the constant rulings of the Judge that this 
evidence was not to be so considered and was immaterial 
to the main issue, we are at a loss to understand how it 
can be held that this evidence was, nevertheless, fully and 
fairly presented to the jury. 

This contention that the exclusion of evidence on cross- 
examination is harmless where similar material may have 
been admitted on other grounds was sharply rejected by 
this Court in Lindsey v. U. S., supra, relied on in the present 
opinion. In the Lindsey case the government contended 
that the excluded question was in fact answered at another 
point in the record. This Court, in the opinion of Judge 
Stephens, held: 

“ * * * It is true that the answer to the previous sim¬ 
ilar, though less specific question, technically remained 
in the record, but the action of the court, in my view, 
in effect told the jury that the answer to neither of 
the questions was material for their consideration” (at 
p. 372). (Emphasis added.) 

If the ruling of Judge Stephens in the Lindsey case is 
still governing law, reargument must be allowed in the 
present proceeding. As Judge Stephens held, the action 
of the trial court “in effect told the jury” that the answers 
which were permitted were not material for their consid¬ 
eration on the issue of the presence of quorum. 

The fact of the matter is that the entire case below was 
tried on the theory that this evidence was collateral and 
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immaterial. It was not excluded on any other ground. This 
was the clear understanding of the trial court; and it was 
the clear understanding of the prosecution. It continued to 
be the understanding of the government until one week 
before the reargument of this case on appeal. Under these 
circumstances, it would make a mockery out of the right 
to trial by jury to maintain that the jury nevertheless con¬ 
sidered this evidence in its determination of whether a 
quorum was in fact present at the decisive moments. The 
appellant’s constitutional right to trial by jury requires 
that the jury pass on this material ingredient of the of¬ 
fense. In light of the conduct of the trial it is impossible 
to hold that the jury ever considered the evidence in ques¬ 
tion to be relevant to the issue of fact before them. The 
appellant has thus been deprived of the right to have the 
jury consider all material and relevant evidence. 

The prejudice suffered by appellant in this respect is 
particularly striking. The prosecution had the burden of 
proving the presence of thirteen Congressmen at the crucial 
times. Each of the thirteen testified. If the jury had 
reasons to doubt the testimony of only one as to his pres¬ 
ence, they would have been bound to find for the defendant. 
Limitation of pertinent and material cross-examination as 
to any one of the Congressmen could not be cured by al¬ 
lowing similar cross-examination as to any of the others. 
As long as appellant was restricted in his efforts to dis¬ 
prove the presence of any one of the thirteen, he was de¬ 
prived of his right to a fair and full consideration of all 
the evidence by the jury. 

Deprivation of the right to a trial by jury is not a tech¬ 
nical defect to be cured by a nunc pro tunc reconstruction 
of a trial record. Under the rule of the Lindsey case, and 
in the spirit and letter of the constitutional guarantee of 
the Sixth Amendment, this Court should grant the petition 
for reargument and reverse the judgment of conviction. 
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C. The exclusion of the Israeli testimony was highly preju¬ 
dicial. 

The most striking proof of the fact that the entire pro¬ 
ceeding below was tried upon an erroneous theory of law 
to the prejudice of appellant is found in the exclusion of 
testimony on direct examination of appellant’s witness, 
Israeli. On direct examination, the appellant sought to 
adduce evidence from the witness Israeli to the effect that 
one of the Congressmen left the hearing room in the com¬ 
pany of Mr. Thomas, the prior witness. The trial court 
sustained objections to this line of inquiry on the ground 
that it was immaterial to the main issue of the presence of 
a quorum at the time of swearing. This Court has held 
that such an inquiry was both pertinent and material to 
the main issue. In respect to exclusion of evidence on 
cross-examination, this Court seems to find a cure for the 
prejudice in the existence of similar questions admitted on 
cross-examination for other purposes. No such attempt 
has been made in the Court’s opinion to explain away the 
exclusion of the Israeli testimony. We respectfully sug¬ 
gest that no such explanation is possible. Certainly it 
was not within the “reasonable discretion” of the trial judge 
to exclude testimony on direct examination because the 
points sought to be elicited have been partially developed 
for other purposes in the cross-examination of hostile wit¬ 
nesses. We do not think that this or any other court would 
sanction the curtailing of a defendant’s direct case in a 
criminal proceeding on the ground that similar evidence 
may have crept into cross-examination of prosecution wit¬ 
nesses. This would be particularly unthinkable where a 
defendant, through the very nature of the prosecution, is 
able to present only a few witnesses in his behalf. The 
simple point is that the trial court excluded the Israeli 
testimony not because the question had been amply devel¬ 
oped in cross-examination, but because it considered the 
line of inquiry immaterial. 
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The appellee has never attempted to explain away the 
exclusion of the Israeli testimony. The Court has not con¬ 
sidered this issue in its opinion. This alone warrants re- 
argument of the cause and reconsideration of the rationale 
adopted by the Court in support of its main conclusions. 

New counsel for appellant was prepared to argue the 
basic problem raised by the exclusion of the Israeli trial 
testimony in the oral reargument previously ordered by 
the Court. Counsel did, in its memorandum of June 7th, 
1952, call this matter to the Court’s attention. However, 
this question, with the serious implications it raises for 
the appellee’s entire position, has never been argued orally 
before the Court. We suggest that it would be helpful to 
the Court in the interest of justice to set down this ques¬ 
tion, among others, for reargument. 

D. Conclusion. 

If the trial judge, the prosecution and the appellee, until 
one week before the original reargument was ordered, 
firmly believed that the questions which were excluded by 
the trial judge vrere immaterial to the main issue, the jury 
cannot have been expected to have fairly considered these 
questions in arriving at their determination of the facts. 
By combing the record to dredge out questions admitted on 
other grounds in order to cure admitted error of prejudice 
to the appellant, the Court has in effect denied this ap¬ 
pellant his most elementary constitutional right to a fair 
trial of all the issues on all the evidence by a jury of his 
peers. 
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IV 

The failure of the trial court to enforce the subpoena- 
duces-tecum was reversible error. 

A careful examination of the record and the applicable 
law should lead this Court to a reconsideration of its rul¬ 
ings in respect to the production of the Committee Minute 
Book. Here again the Court acknowledges a serious error 
of law on the part of the trial judge and the appellee, but 
finds a cure for the prejudice in a misapprehension as to 
the trial record. 

This Court holds as a matter of law that where evidence 
is under the control of a department of government charged 
with the administration of those laws for whose violation 
the accused has been indicted, and the production of this 
evidence is refused or excluded, the courts under the 
Constitution may not permit such a conviction to stand. 
The Court specifically applies this principle to evidence in 
the custody of the House of Representatives. 

Under an application of this rule the trial court should 
have required the production of the evidence requested, or 
else directed a verdict of acquittal. This Court appears to 
avoid the inevitable conclusion which flows from an equal 
application of the principle to this appellant by holding 
that the record shows that the minutes of the executive 
session were in fact not in existence. 

The judge below, of course, did not proceed on any such 
theory. Although he believed that the production of the 
Minute Book would be most important to the defense case, 
it appeared that he reluctantly arrived at the conclusion 
that he was powerless to force the Congressional hand. 
At no point did he rule that an adequate showing had been 
made that there were in fact no such minutes. It is sig¬ 
nificant in this respect that the trial judge after stating 
that “we have already obtained all that we may expect from 
the House of Representatives” stated to counsel: “Of 
course, if in some manner they should appear, I will allow 
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you to recall the witness.” The trial judge would not have 
made such a statement if he had been convinced upon the 
record that the minutes were in fact not in existence. To 
the contrary, it was quite clear that he was convinced that 
he had no power to force the production of the book from 
the House of Representatives. 

The opinion of the Court argues that appellant made no 
effort to rebut evidence in the record tending to show that 
the minutes were not in existence. Thus the Court states 
that appellant made no effort “to throw light on the ques¬ 
tion either of their existence or of the number present at 
the meeting.” 

The record does not support such an assumption. The 
subpoena-duces-tecum called for the production of the 
entire book, not merely the minutes of the executive ses¬ 
sion. The Minute Book in its entirety was highly relevant 
on either of two theories: 

1) to prove that the minutes of the executive session 
demonstrated that less than a quorum of the Committee 
was present directly after the allegedly perjurious testi¬ 
mony, or, 

2) to prove by its physical appearance, if the book 
failed to show minutes of the executive session, that the 
records were removed or tampered with. 

Thus, the production of the entire Minute Book was 
relevant to the main issue on either of these two hypotheses. 
If, in fact, the trial court was moved by the evidence to 
hold that no minutes were in existence, it should have 
enforced production of the entire book on appellant’s 
theory that its physical appearance might tend to show 
removal of the minutes in question.* 

* It is not necessary for us to remind the Court that appellant 
does not have the burden of here proving that the requested evi¬ 
dence would have in fact supported this hypothesis. It is sufficient 
that the evidence requested might have been probative of a relevant 
fact. Compare, Lindsey v. U. S., supra. 
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We suggest, therefore, that the Court may have mis¬ 
conceived the posture of the problem. There was no evi¬ 
dence in the record to the effect that the Minute Book itself 
was not in existence. Appellant demanded the production 
of the Minute Book, among other reasons, in an attempt to 
rebut the Congressional statement to the effect that no 
minutes of the executive session were in existence.* Under 
these circumstances, there was no logical reason for re¬ 
fusing to enforce the subpoena other than an erroneous 
interpretation of the governing law. This Court has held 
that the lower court’s conception of its power was in error. 
It should, accordingly, apply the principle it enunciates 
and reverse the judgment of conviction. 

A fair and impartial enforcement of this fundamental 
policy is particularly important in the present case. In 
this prosecution the House of ^Representatives stands in 
effect as the prosecuting arm of government seeking vin¬ 
dication for its legislative process. It is in such a situation 
that the judiciary is required under the Constitution to 
affirm its independence and protect the individual citizen in 
his right to a fair trial under the law. Unless the proud 
words of judicial independence restated so eloquently by 
this Court are to appear meaningless in their practical ap¬ 
plication, this Court should reconsider its conclusions and 
grant the petition for reargument. 


* It is significant in this connection to recall that the congressional 
statement did not appear until the fourth resolution of the House. 
Every previous resolution rested solely upon an assertion of im¬ 
munity to process. 
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V 

The admission of the transcript of the prior testimony 
of Congressman Owens was prejudicial error. 

The Court agrees that the admission of the transcript of 
testimony of the late Congressman Thomas L. Owens at 
the first trial -would have been a violation of the constitu¬ 
tional rights of the appellant, if the issues in the second 
trial differed from those of the first. Furthermore, the 
Court agrees with appellant that the issues litigated in the 
second trial were, in fact, different from those litigated in 
the first trial. Any conclusion other than this would, of 
course, be difficult in the face of the reversal of the first 
trial by the Supreme Court. If the issues in the second trial 
were, within the meaning of the Constitution, identical with 
the issues of the first trial, reversal of the first judgment 
would have been an empty and meaningless gesture. 

Having agreed that the issues in both trials were sub¬ 
stantially different the Court should have held that the 
admission of the Owens transcript was erroneous and in 
violation of the appellant’s constitutional rights. How¬ 
ever, the Court suggests that this problem may be over¬ 
come by the opportunity which may have been afforded 
counsel for the appellant to cross-examine at the first trial 
“according to his own theory of the quorum issue”. The 
Court agrees that this was not the law of the case as ap¬ 
plied by the trial judge in the first proceeding; yet, the 
Court suggests that counsel should have forced a cross- 
examination upon a theory which the judge specifically and, 
indeed sharply, rejected from the very outset of the trial. 
The consequence of the Court’s reasoning is that the con¬ 
stitutional rights of the appellant may be violated with 
impunity since his counsel at the first trial may have 
acceded to the Judge’s rulings and did not press cross- 
examination which would have been, under the trial court’s 
decision, totally immaterial. The opinion of this Court as- 
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sumes that counsel in a criminal proceeding is required at 
his peril to cross-examine a witness on issues which a judge 
has already ruled are immaterial, or else risk deprivation 
of his client’s constitutional rights at a subsequent pro¬ 
ceeding/ 

We. suggest that the proper administration of criminal 
justice, as well as the constitutional rights of the present 
appellant, require a reargument and reconsideration of the 
Court’s conclusions on this point. 


CONCLUSION 

This has been a long and drawn-out litigation. The ten¬ 
sions and pressures generated by the issues in the trial 
have been many. In Christoff el v. U. S., 338 U. S. 84, the 
Supreme Court reversed Appellant’s first judgment of con¬ 
viction in order to guarantee his right to a fair trial on all 
the issues. The preservation of the constitutional liberties 
of every citizen is the most important responsibility of our 
courts of law. We are confident that a reconsideration and 
reargument of the issues raised in this appeal will lead this 
Court to the inevitable conclusion that the guarantee of 
the Supreme Court in the first Christoff el case that the 
appellant must receive a fair trial on all the relevant issues 
requires a reversal of the present judgment of conviction. 

Wherefore, the appellant respectfully prays that the 
Petition for Rehearing be granted and that a rehearing 


* We ask the Court to consider the implications of this ruling in 
the light of the recent decision of the Supreme Court in Sacher v. 
U. S., 343 U. S. 1, in which a majority of the Court sustained a 
finding of contempt against counsel for inter alia pressing examina¬ 
tion and argument after the trial judge had overruled that line of 
inquiry. 
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with oral argument be ordered, and for such other relief as 
to the Court will seem just and proper. 

Respectfully submitted, 

David Rein, 

711 Fourteenth St., N.W., 
Washington, D. C., 

David Scribner, 

11 East 51st Street, 

New York 22, New York, 

Ernest Goodman, 
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Daniel Sobel, 
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Attorneys for Appellant. 

Of Counsel: 

David Scribner, 
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by Arthur Kinoy, 
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Dated: October 3,1952. 
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APPENDIX 

Examples of the trial court’s rulings on exclusion of 
evidence and limitation of cross-examination. 

By Mr. Rogge. 

Q. Didn’t I ask you on a previous occasion this question, 
and didn’t you give me this answer: “Question: In other 
words, with reference to each of these witnesses, you had 
what amounted to, in effect, a roll call?” And you an¬ 
swered: “Answer: Yes, I think that might be a fair as¬ 
sumption.” 

Mr. Pratt: I object to this question as having noth¬ 
ing to do with the issues of this case. 

The Court: Well, it only has to do with the credi¬ 
bility of the witness. (Tr. p. 189.) 


Q. And you admit that there was, in effect, a roll call 
with reference to the witness Thomas, who just preceded 
Mr. Christoffel? 

The Court: Yes, but now there wasn’t any direct 
inquiry about Thomas. 

Mr. Rogge: Well, if your Honor please, I would 
like to be heard on this. 

The Court: The objection will be sustained. 

Mr. Rogge: May I be heard on this, your Honor 
because it is- 

The Court: No, except to stay within the direct 
examination. 

Mr. Pratt: I object to it, if the Court please. 

The Court: There wasn’t any inquiry about Thomas. 

Mr. Rogge: Your Honor, I don’t like to impose on 
your Honor’s ruling, but this is the witness that just 
preceded Mr. Christoffel. He says there was a certain 
number, and when Mr. Christoffel was on the stand. 



20 


This was right before it, and I contend that they were 
not there then, and then I am going to this witness and 
saying, “Well, so and so wasn’t present at a certain 
time.” I mean, your Honor is holding me down so 
that I cannot test him as to who was there and when 
Mr. Christoffel was there. 

The Court: No, you can inquire about that. 

Mr. Rogge: Yes, but I- 

The Court: You cannot inquire who was there and 
when Christoffel was examined. 

Mr. Rogge: Yes, but I am entitled to inquire who 
was there just before, if your Honor please, because 
if they were not there just before then, they had to 
come in, and I don’t think they did. 

The Court: Yes. Well, I think that is getting afield. 
(Tr. p. 191.) 


Q. Isn’t it also true that in addition to not calling on 
Mr. Schwabe, you also didn’t call on Mr. Gwinn or Mr. 
Smith during the time that Mr. Thomas was on the stand? 

Mr. Pratt: To that I object, if the Court please. 
It is not relevant. 

The Court: Objection sustained (Tr. p. 203). 


Q. Do you recall this question by the Court, and this 
answer by you: 

“The question that counsel now put is, do you doubt that 
at that time they called the witness”—namely, Thomas,— 
“before the various members of this committee, that there 
was any more than ten members and the chairman there 
at that time?” 

And you giving this answer: 

“It says on the record which I have before me, and I 
have little doubt but that they were the members identified 
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in this record with the members who were present.” (Re¬ 
ferring to the ten and the Chairman.) 

Mr. Pratt: I think the reference made by counsel is 
not an accurate one. That is what the witness was 
referring to, and I want to repeat my objection that 
this is beyond the range of the direct examination, 
and I object. 

The Court: Objection sustained (Tr. pp. 206-207). 


By Mr. Rogge. 

Q. And didn’t I also ask you this question, and you 
gave me this answer- 

Mr. Pratt: I object before he asks the question, if 
the Court please. 

The Court: I will have to let him ask the question, 
but I told him that he should stay within the scope of 
the direct examination (Tr. p. 208). 


By Mr. Rogge. 

Q. Now, when you were present you either questioned 
or stated you had no questions, didn’t you! 

Mr. Pratt: I object. 

The Court: On that afternoon? 

Mr. Rogge: That is right. 

The Witness: Will you state the question again 
there? 

Mr. Rogge: Will the reporter read it? (Pending 
question read.) 

Mr. Pratt: I object to that. 

The Witness: I either questioned or I didn’t ques¬ 
tion. 

Mr. Pratt: Just a minute. I object to this because 
this relates to the testimony of the previous witness, 
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not to the testimony or the time when the testimony 
of the defendant was taken (Tr. pp. 254-255). 


By Mr. Rogge. 

Q. Isn’t it true that during the questioning of Mr. 

Thomas you left the room? 

Mr. Pratt: I object. 

The Court: Objection sustained. 

Mr. Rogge: May I be heard on this briefly at the 
bench, your Honor? 

The Court: No. We are dealing with this defendant. 

Mr. Rogge: I know, but if this man left the room 
then he has to come back here for Mr. Christoffel, and 
I am entitled to question him as to procedure, and the 
following time, to test whether he was there when he 
says he was, if the Court please. 

The Court: Objection sustained (Tr. p. 259). 


Q. On this particular time of which we are speaking, this 
Saturday afternoon, the Chairman followed the practice 
of calling on the members in the order of seniority, didn’t 
he? 

Mr. Pratt: I object to this unless it is restricted to 
the time Christoffel was on the stand. 

The Court: Sustained (Tr. p. 299). 


Q. If the questioning went from McCowenn to Brehm, 
that would indicate you weren’t there, wouldn’t it? 

Mr. Pratt: I object unless it relates to the time Mr. 
Christoffel was on the witness stand. 

The Court: Sustained (Tr. p. 300). 










